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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy, 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 19287 (7 U.S.C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1980 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472, It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Yopies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 


CONSENT DISMISSAL 
A.D. 1242. In re Wetmiller Dairy and Farm Products Company, Inc. AMA 
Doc. No. 27-74. June 14, 1946. Mr. Merritt A. Switzer, of Pulaski, New 
York, for petitioner. Mr. Thomas F. Green, Jr., and Mr. Raymond O. Den- 
ham, for the Production and Marketing Administration. No presiding officer 
designated. Decision by Thomas J. Flavin, Judicial Officer. 


(A. D. 1248) 


In re GLENN L. Martin, HENry L. T. ULLRICH, AND ULLRICH & CoMPANy. CEA 
Doc. No. 35. Decided June 5, 1946. 


Violation of Act—Exceeding Daily Trading Limit—Refusing Trading 
Privileges by Contract Markets 


For violating the daily trading limit for rye futures on the Chicago Board 
of Trade, all contract markets are directed to refuse as to one respondent 
all trading privileges thereon for a period of five days. 


Mr. Benj. M. Holstein for complainant. Mr. P. J. Mulligan, of Cleveland, 
Ohio, for respondent Glenn L. Martin. Mr. Henry L. T. Ullrich, pro se. 
Mr. John B. Poindexter, Referee. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. Chapter 1), instituted by a complaint issued by the 
Secretary of Agriculture on July 10, 1945. Two respondents, Glenn 
L. Martin of Baltimore, Maryland, and Henry L. T. Ullrich of 
Wilmington, Delaware, were charged with exceeding the daily trad- 
ing limit for rye futures on the Chicago Board of Trade on June 9, 
1945. At the request of Respondent Martin, the time to answer 
was extended to August 20 by John B. Poindexter, Office of the 
Solicitor, who was assigned as referee by an Associate Solicitor 
on July 28. 

Within the time allowed, the two respondents filed separate 
answers, admitting that the alleged transaction was made and that 
it violated the limit, but stating that neither knew of the limit, that 
neither intended any violation, and that Martin did not even know 
of the transaction until it was subsequently confirmed to him by 
Ullrich, who ordered it for Martin’s account pursuant to prior 
authorization given to Ullrich & Company to direct, trading in the 
account. Martin stated that he depended upon Ullrich and the 
broker with which the account was carried to see that the trading 
was properly conducted. Ullrich alleged that he depended upon 
the broker for proper executions, and that it had executed his order 
without advising that it was improper. Both respondents asked 
that the complaint be dismissed, and waived oral hearing. 
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At the request of counsel for the Production and Marketing 
Administration, a prehearing conference was held in Washington 
on November 15, 1945. Correspondence concerning the situation 
surrounding the transaction was received in evidence, and by con- 
sent Ullrich & Company, a corporation, was made a party re- 
spondent. It adopted as its answer the one previously filed by 
Respondent Ullrich. By a letter filed on December 6, 1945, Ullrich 
requested that the broker be made a party. On March 25, 1946, 
complainant filed a statement recommending dismissal as to Martin 
and suspension of the trading privileges of Ullrich and Ullrich & 
Company on contract markets for 30 days. 

In his report, issued on April 10, 1946, the referee denied the 
request to make the broker a respondent on the ground that the 
trading limit applies to a registered futures commission merchant 
for his personal trades only. He proposed dismissal as to Martin 
because he did not actually know of his agent’s act, and suspension 
of Ullrich and Ullrich & Company for 15 days only, because their 
violation was unintentional. On May 6, 1946, Ullrich filed excep- 
tions to the report, not disputing the facts but objecting to the 
conclusion that any order should issue against him or his company. 
He requested oral argument, which is denied for reasons stated 
in the Conclusions. 

FINDINGS OF FACT 


1. Glenn L. Martin is an individual whose address is 2703 
Greenway, Baltimore, Maryland. Henry L. T. Ullrich is an indi- 
vidual whose business address is Delaware Trust Building, Wil- 
mington, Delaware. Ullrich & Company is a Delaware corpora- 
tion whose address is Delaware Trust Building, Wilmington, Dela- 
ware, and whose president is Henry L. T. Ullrich. The corpora- 
tion is engaged in the business of managing investment and specu- 
lative accounts for others for a fee based upon the amount of the 
funds employed. 

2. On September 10, 1948, by a letter addressed to Laird, Bissell 
& Meeds, Wilmington, Delaware, a stock and commodity brokerage 
firm, Glenn L. Martin authorized Ullrich & Company to direct 
trading in his account carried with Laird, Bissell & Meeds. 

3. On June 9, 1945, Ullrich & Company, acting through its presi- 
dent, Henry L. T. Ullrich, and pursuant to the authorization from 
Martin, bought for Martin through Laird, Bissell & Meeds 3,300,000 
bushels of rye for future delivery on The Board of Trade of the 
City of Chicago, a contract market, such purchase involving neither 


a spread nor a hedge. 
4, During June 1945 the limit fixed by the Commodity Exchange 
Commission as the maximum amount of rye futures which any per- 
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son could buy or sell in one day on one contract market was 2,000,000 
bushels (17 CRF, Cum. Supp., 150.1). Neither Martin, Ullrich, 
nor Ullrich & Company had actual knowledge of this limit on 
June 9, 1945. Laird, Bissell & Meeds knew of the limit but did not 
think this purchase, which involved a switch from a short position 
of less than 2,000,000 bushels to a long position of less than 2,000,000 
bushels, violated the limit. Martin did not know the purchase was 
made until after June 9, 1945. 

5. The broker did not purchase the 3.800.000 bushels in a lump 
sum but in various smaller amounts at various prices at various 
times during the trading period on June 9, 1945. 


CONCLUSIONS 

By a specific provision of section 2 of the statute, the authorized 
act of an agent is deemed the act of the principal as well as that 
of the agent. Ullrich & Company was authorized to purchase rye 
futures for Martin, and Ullrich acted for the corporation in making 
the purchase. For present purposes, then, the purchase of rye 
futures was the act of each of the three respondents. Such a pur- 
chase on one day violated section 4a(2) of the act, and the viola- 
tion authorizes suspension of the trading privileges of each of the 
respondents in accordance with section 6(b). 

While the fact that Martin did not know of the purchase when 
it was made does not excuse him from the responsibility for his 
agent’s act, it is of significance in determining what suspension 
should be ordered. In CEA Docket No, 24, Secretary v. Richards 
and Novotny, decided in 1941, before publication of the Agriculture 
Decisions, the Assistant Secretary of Agriculture held one partner 
responsible for the acts of another, but suspended his trading privi- 
leges for only the nominal period of one day because he did not 
actually know of his partner’s violations. Such a nominal suspen- 
sion might also be appropriate for Respondent Martin here, but as 
no suspension has been recommended for him, none is ordered. 

The fact that Ulrich and Ullrich & Company did not know of 
the limit is likewise of significance in determining their suspension. 
They did not deliberately violate the act, and there appears to be 
only one violation. However, their position is not exactly the same 
as Martin’s. 7'hey have chosen to engage in the business of direct- 
ing trading for others, By such action, they hold themselves out 
aus having knowledge of trading regulations, and, it seems to us, 
they assume a higher degree of responsibility for acquaintance with 
such regulations. In behalf of these respondents, we may state 


again that no moral turpitude seems to be involved here, but. those 
who deal in futures have the burden of trading in accordance with 
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all valid regulations of the business. While a long suspension 
would be unwarranted, some sanction should be applied. Under 
the circumstances, a suspension of five days for Ullrich and Ullrich 
& Company seems sufficient. 

The question here involved is whether these respondents violated 
the act, not whether someone else did. Accordingly, the referee 
properly refused Ullrich’s request to make the broker a party re- 
spondent. Violations by the broker, even if established, would not 
excuse violations by these respondents. It is unnecessary to decide 
here, and we do not decide, how trading limits apply to brokers, 
and whether the referee would have been authorized to grant the 
request. It does appear, as Ullrich contends, that the broker might 
have prevented the violation by mentioning the limit, or perhaps 
even by executing part of the order on the following day, but we 
have taken this into account in considering the situation. 

Ullrich and Ullrich & Company do not dispute the facts. It 
rather clearly appears from their statements throughout the record 
that their contention is simply that no suspension at all should be 
given them. It seems unlikely that oral argument would clarify 
or strengthen their contentions, or serve any useful purpose, and 
such argument was not held. 


ORDER 
Beginning on the 80th day after this date, all contract markets 
shall refuse Respondent Henry L. ‘T. Ullrich and Respondent 
Ullrich & Company, and each of them, all trading privileges thereon 
for a period of five days. Copies of this decision shall be served 
on the parties or their counsel of record, and on each contract 


market. ss os 


(A. D. 1244) 


HucH B. Metcatre v. CAssipy CoMMission COMPANY. P&S Doc. No. 1720. 
Decided June 5, 1946. 


Dismissal—Failure to Sustain Burden of Proof 


Since complainant’s evidence failed to establish that his cattle had not 
been sold for the fair market value, the complaint against respondent 
is hereby dismissed. 


Mr. Hugh B. Metcalfe, of Centralia, Missouri, pro se. Mr. W. CC. Mackey, 
of National Stock Yards, Illinois, for respondent. Mr. Elmer J. Scott, 
)xaminer. 


Decision by Thomas J. Flavin, Judicial Officer, 


PRELIMINARY STATEMENT 
On July 30, 1945, the complainant, Hugh B. Metcalfe, of Cen- 
tralia, Missouri, filed a complaint under the Packers and Stock 
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vards Act, 1921, as amended (7 U.S.C. 1940 ed. 181 et. seq.), against 
Cassidy Commission Company, a market agency engaged in the 
business of buying and selling livestock on a commission basis at 
the St. Louis National Stockyards, National Stock Yards, Tllinois. 
The complainant seeks reparations in the amount of $44.65. The 
claim for reparations arises out of the sale on June 18, 1945, 
by the respondent, of one registered 3-year old Hereford bull and 
one 3-year old cow which were consigned by the complainant to 
the respondent for sale. The bull weighed 1.140 pounds and was 
sold at $11.50 per hundredweight, whereas the complainant con- 
tends it should have been sold for $13.75 per hundredweight. The 
cow weighed 950 pounds and was sold at $12.00 per hundredweight, 
whereas the complainant contends she should have been sold for 
$14.00 per hundredweight. The amount of reparations claimed is 
computed on the above weights at the above differences in price. 

The parties consented to a trial under the shortened procedure 
pursuant to the rules of practice, and both filed a statement of facts. 

The complainant’s case rests principally on affidavits ef neigh- 
bors and other persons who were familiar with the cattle in ques- 
tion. The affidavits and the sworn statement of the complainant 
state, generally, that the two cattle were of good quality and should 
have sold for a higher price than they did or should have topped 
the market. The complainant relies, in part, on an investigation 
made by Dr. J. L. Shabram, District Supervisor for the Packers 
and Stockyards Division of the Livestock Branch of the Depart- 
ment of Agriculture. That investigation revealed that the com- 
plainant’s bull sold above the average price for bulls on the market 
that day, and that bulls of approximately the same weight sold 
for both more and for less than did the complainant’s bull. The 
report of representative cow sales in the St, Louis Daily Livestock 
Reporter for the day of the sale shows that complainant’s cow sold 
ata price considerably above the average price for cows. 


The respondent's evidence shows that the two cattle were offered 


to several buyers and were sold late in the day to the highest 


bidder. 


FINDINGS OF FACT 

1. The complainant, Hugh B. Metcalfe, is an individual, whose 
address is Centralia, Missouri. 

2. The respondent, Cassidy Commission Company, is registered 
under the Packers and Stockyards Act as a market agency and, at 
all times material herein, was engaged in the business of buying 
and selling livestock on a commission basis at the St. Louis National 
Stockyards, National Stock Yards, Ilinois, duly posted by the Sec- 
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retary of Agriculture as a stockyard within the meaning of the act. 

3. On June 18, 1945, the respondent consigned a bull weighing 
1,140 pounds and a cow weighing 950 pounds to the respondent 
for sale. 

4. Respondent, after offering the two cattle in question to sev- 
eral buyers, accepted the highest bid for each, and sold the bull 
for $131, and the cow for $114. 

5. The complainant's cattle were sold for the fair market value 
thereof. 

6. The complaint was filed within 90 days from the date the 


cause of action accrued, 


CONCLUSIONS 
The opinions of the complainant and his witnesses that the cattle 
were worth more than they were sold for are not convincing in 
the light of the fact that the cattle were offered for sale on a public 
market to several buyers and eventually sold to the highest bidder. 
ORDER 
The complaint against respondent is hereby dismissed. Copies 
of this order shall be served upon the parties, and it shall be effec- 
tive five (5) days after service thereof, 


(A. D. 1245) 


In re St. Lovis NATIONAL STockyArps Company. P&S Doe. No. 1246. De- 
cided June 7, 1946. 


Extension of Effective Date for Prescribed Rates and Charges— 
Impounding of Funds 


The effective date for the rates prescribed by the order of May,9 is hereby 
extended to June 15, 1946, and the impounding of funds referred to in 
that order shall continue through June 14, 1946. 


Messrs. Bruce A. Campbell and Harold G. Baker. both of East St. Louis, 
Illinois, for Intervenors Coy & Delmore, et al. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 


On May 9, 1946, an order was entered in this proceeding (5 A.D. 
338) prescribing a schedule of rates and charges including charges 


with respect to resales of livestock by dealers and traders. On May 
27, 1946, Charles Coy and John Delmore ef a/., dealers and traders 
at the stockvards and intervenors in this proceeding, filed a petition 
to reopen, rehear, reargue, and reconsider the order of May 9, 1946. 
The petition was dismissed by an order entered May 31, 1946 (5 
AD. 318). 

Counsel for the intervenors have notified the Department that they 








In re ST. LOUIS NATIONAL STOCKYARDS COMPANY 5 A.D. 441 


intend to appeal the order of May 9, 1946, to the courts and that they 
are attempting to have constituted a three-judge statutory court for 
this purpose. In order to give the parties an opportunity to confer 
pending the constitution of the court, the effective date for the rates 
prescribed by the May 9 order is extended to June 15, 1946, and 
the impounding of funds referred to in that order shall continue 
through June 14. 


(A. D. 1246) 


In re Sr. Louts NATIONAL SrocKYARDS CoMPANY. P&S Doe. No. 1246.  De- 
cided June 12, 1946. 
Request for Postponement of Effective Date of Prior Order Denied 


Since respondent's request for a 60 day postponement of the effective date 
of the prior order seems inconsistent with the request of other counsel 
for the same parties and since this proceeding is completed, there is 
no occasion for study of the record by the newly-retained associate coun- 
sel, and therefore, the request for postponement is denied. 


Mary R. Day, of Washington, D. C., and John W. Hudson, of Kansas City, 
Missouri, for Intervenors Coy and Delmore et al. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER DENYING REQUEST FOR POSTPONEMENT OF 
EFFECTIVE DATE OF PREVIOUS ORDER 


On June 11, 1946, Mary R. Day of Washington, D. C., on behalf 
of herself and John W. Hudson of Kansas City, Missouri, filed a 
request for postponement for 60 days of the effective date of our 
final order entered in this proceeding on May 9, 1946, effective on the 
30th day thereafter. The request states that Mary R. Day and John 
W. Hudson were retained on June 5, 1946, as associate counsel rep- 
resenting Coy and Delmore ef a/., intervenors who are dealers and 
traders at the stockyards and that, as newly-retained counsel, they 
wish the postponement in order to familiarize themselves with the 
lengthy record so that they may advise their clients as to the proper 
course to pursue. 

The order of Mav 9, 1946. was entered after several hearings. 
after the filing of numerous briefs, suggested findings, etc.. and after 
several oral arguments. The intervenors participated in the pro- 
ceeding through counsel, Harold G. Baker and Bruce A. Campbell 
of East St. Louis. Illinois. On May 27, 1946, through Messrs. 
Baker and Campbell, the intervenors filed a petition to reopen. 
rehear, reargue and reconsider the order of May 9. This petition 
was dismissed on May 31. Subsequently on June 6, Messrs. Camp- 


bell and Baker requested a postponement of the effective date for at 
least seven days to permit the parties to enter into a stipulation 
covering the period of appeal to the courts since the intervenors 
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were going to appeal to the three-judge statutory court and were hav- 
ing difficulty in getting the court assembled before the effective date 
of the order. On June 7, 1946, we extended the effective date of the 
order to June 15, 19-46. 


The request of June 11 for a 60-day postponement seems incon- 
sistent with the request of other counsel for the same parties and 
since this proceeding is finished, there is no oceasion for study of 
the record by newly-retained associate counsel except for the pur- 
poses of judicial review. 


The request for a 60-day postponement is denied. 


(A. D. 1247) 


In ve St. Louis NatrionaL StrockyArpsS Company. P&S Doc. No. 1246. De- 
cided June 14, 1946. 


Rates and Charges—Motion for Further Extension of Effective 
Date for Rates Prescribed in Prior Order Granted— 
Impounding of Funds 


Since the parties to this proceeding have agreed to the requested extension, 
the motion for a further extension is granted and the effective date for 
the rates prescribed in the order of May 9 is extended to July 1, 19146, 
and the prescribed impounding of funds referred to in that order shall 
continue through June 30, 1946. 


Messrs. Elmer J. Scott and John S. Griffin for Production and Marketing 
Administration. Mr. Frederic P. Lee, of Washington, D. C., and Mr. M. W. 
Borders, of Chicago, Illinois, for respondent. Mrs. Mary R. Day, of Wash- 
ington, D. C., and Mr. Harold G. Baker, of East St. Louis, Illinois, for 
Petitioners Intervenors Coy & Delmore, et al. 


Decision by Thomas se Flavin. Judicial O flicer. 


SUPPLEMENTAL ORDER 

On June 13. 1946, a motion was filed in this proceeding concurréd 
in by counsel for the Production and Marketing Administration, the 
respondent stockvard company, and intervenors Coy and Delmore 
et al., asking that the effective date of our order of May 9, 1946 
(5 A.D. 338), be postponed to July 1, 1946. The effective date of 
that order was extended to June 15, 1946. by an order entered 
June 7, 1946 (5 A.D. 440). The motion for a further extension is 
occasioned by the probability of appeal to the courts by the inter- 
venors and is based upon a stipulation for procedure involving the 
respondent’s pending petition for modification of the order of 
May 9. Since the parties have agreed to the request extension, 
the motion is granted and the effective date for the rates prescribed 
in our May 9 order is extended to July 1, 1946. The prescribed im- 
pounding shall continue through June 30, 1946. 
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(A. D. 1248) 


JOHN Chay & CoMPANY v. UNION STock YArp & TRANsIT ComPANy, P&S Doc. 
No. 1732. Decided June 17, 1946. 


Dismissal—Settlement Between Parties 


Where complainant, by letter, informed the Department that it had settled 
the matter satisfactorily with the respondent, the complaint for repara- 
tion is hereby dismissed. 


Mr. M. B. Morgan, of Chicago, Illinois, for complainant. Mr. M. HE. Thayer, 
of Chicago, Illinois, for respondent. Mr, John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 
In the complaint filed herein, the complainant requested repara- 
tion from the respondent in connection. with a shipment of cattle 
consigned for sale at the respondent’s stockvard. After the com- 
plaint was filed, the complainant, by a letter dated April 25, 1946, 
informed the Department that it had settled the matter satisfactorily 
with the respondent. Accordingly, the complaint herein is dismissed. 


(A. D. 1249) 


In re MARKET AGENCIES AT OMAHA UNION Stock YARDS, OMAHA, NEBRASKA, 
P&S Doc. No. 143. Decided June 18, 1946. 
Consent Order—Extension and Modification of Provisions of Prior Order 


Provisions of the order of July 29, 1941 modified and extended to June 
30, 1947. 


Mr. John B. Poinderter for Production and Marketing Administration. Mr. 
E. W. Janike, of Omaha, Nebraska, for respondent. Mr. John J. Curry, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


CONSENT ORDER 
On December 18, 1945, an order was entered by the Judicial Of- 
ficer (4 A.D. 988) extending the temporary rates and charges pre- 
scribed in the order of July 29, 1941, to and including June 30, 1946. 
On May 1, 1946, the respondents filed a petition requesting a modi- 
fication of such rates and charges to provide for the application of a 
schedule of rates and charges set forth in an exhibit attached to 


the petition. 

The Livestock Branch, Production and Marketing Administration, 
has filed an answer to the petition recommending that the schedule 
of rates and charges now in effect be modified, as requested, and that 
the modified schedule become effective, for a period of one year, upon 
the termination of the present schedule on June 30, 1946. 
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ORDER 
Accordingly, the respondents shall file amendments to their exist- 
ing tariffs containing the requested changes as follows: 


DEFINITIONS 

(1) A CONSIGNMENT, for the purpose of assessing selling charges, 
is all the livestock of one species (cattle and calves to be considered 
as separate species) belonging to one owner and delivered to one market 
agency to be offered for sale during the trading hours of one day. 

(2) A DRAFT is all those animals in one consignment weighed as 
a single sales or purchase classification. 

(3) A PERSON is an individual, partnership, corporation and/or 
association of any such acting as a unit. 

(4) CALVES are animals of the bovine species weighed in drafts, the 
average weight of the animals in which is 400 pounds or under. 

(5) CATTLE are animals of the bovine species weighing more than 
400 pounds. For tariff purposes cattle and calves are of different species. 

(6) HOGS are all swine irrespective of weight. 

(7) SHEEP are animals of the ovine species irrespective of weight, 
including lambs and goats. 

(8) RESALES: A resale consists of livestock purchased on this 
market which, without having been removed from the market, is resold 
for the account of the purchaser; provided, such purchaser is registered 
as a market agency or dealer with the Packers and Stockyards Adminis- 
tration and is operating as such at the Union Stock Yards at Omaha. 

(9) CARS: Any car not fully loaded, whether or not it is a part of 
any consignment of more than one carload, will be considered a sepa- 


rate car. 
SECTION A—SELLING CHARGES 
Calves: 
One head and one head onlyz--------------_--.---50 cents per head 
Consignments of more than one head: 
ROR ens NN a Rh 35 cents per head 
rer Sheed. 32252225. Kt Hnwitectocswndcn ste COnee per bead 


The charge on each car of calves shall not exceed $24.00 


Cattle: 
One head and one head only____----------------.---95 cents per head 
Consignments of more than one head: 
ete 15 BOGE ao nk Sec Se ee wie nce acca pencnc sooo eee net lene 
ROU UNI, oA ee one 65 cents per head 
SECTION B—SELLING CHARGES 
Hogs: 
One head and one head only____---__---__-_ aboot 40 cents per head 
Consignments of more than one head: 
First 25 head ee ee ER 


Be TR Sa NN Ott a Bs .22 cents per head 
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SECTION C—SELLING CHARGES 
Sheep or Goats: 

20 cents per head, subject to maximum charge of $14.00 for 
sheep received in a single deck car and $21.00 for sheep 
received in a double deck car, and subject to the pro- 
rating charges named below. 

Where 3 or more ownerships are included in one car, “drive- 


in” rates shall apply. 


Drive-ins__On each 250 head of sheep or fraction thereof in one con- 
signment, the rates shall be determined as follows: 22¢ 
per head, with a maximum of $14.00 up to and including 
115 head; 20¢ per additional head above 115, with a maxi- 
mum charge of $21.00 up to and including each 250 head. 

Minimum charge on sheep or goats__----.--------- 50 cents 


SECTION E 
Drafts: 
In the case of those consignments where more than three drafts are 
necessary or requested, 25¢ per draft in excess of three, maximum $3.00 
on any one consignment will be charged. 


Prorating: 

In the case of those cars where prorating is necessary or re- 
quested, the following additional charges will apply: 30¢ for each such 
proration, minimum 60¢ and maximum $3.00 on any one car. When 
individual statements are requested, a charge of 5¢ extra for each state- 
ment. 


SECTION H—BUYING CHARGES 
Sheep: 

For purchasing sheep, $14.00 per single deck and $21.00 per double 
deck. When double decks of sheep are purchased upon order and single 
deck cars are furnished by the carrier for any reason, the commission 
charges to be based upon the double deck rate. 

When less than 50 sheep are purchased to be shipped out in a rail- 
road car, the rate shall be 20¢ per head. 

For purchasing each 300 head of sheep or fraction thereof on one order 
to be driven or hauled out, the rates to be determined as follows: 20 
cents per head with a maximum of $14.00 up to and including 150 
head, and 20 cents per additional head above 150 with a maximum of 
$21.00 up to and including each 300 head. 


Minimum charge. on sheep 50 cents 
The provisions of this order shall remain in effect to and includ- 
2 


ing June 30, 1947, unless hereafter extended or modified by subse- 
quent order. 


Any petition for extension or modification of the provisions of 
this order shall be submitted on or before May 30, 1947. 


Copies hereof shall be served upon the respondents by registered 
mail, or in person, and upon the Production and Marketing Admin- 
istration. 
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(A. D. 1250) 
In re Mississipp1 VALLEY Srock YARDS. P&S Doe. No. 1558. Decided June 
18, 1946. 


Supplemental Order—Rates and Charges—Effective Date of Prior 
Order Postponed Until Further Order 


Effective date of order of May 20, 1946 ordered postponed provided respondent 
puts into effect certain rates applicable to resales and files a_ petition 
requesting modification of the above order. 


Mr. John J. Curry for Production and Marketing Administration. Mr, John 
C. Kappel, Jr., of St. Louis, Missouri, for respondent. 


Decision by Thomas J, Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 

On May 20, 1946, an order was entered in this proceeding pre- 
scribing rates, effective 30 days thereafter, at the Mississippi Valley 
Stock Yards, St. Louis, Missouri. On June 5, respondent filed a 
petition to reopen, reargue and reconsider. On June 13 an answer 
to this petition was filed by the Livestock Branch, Production and 
Marketing Administration. 

Subsequently, on June 17, a stipulation was filed by respondent 
and the Livestock Branch. In the stipulation respondent agrees to 
withdraw the petition to reopen, reargue and reconsider and the 
stipulation recites (1) that respondent will put into effect an amended 
tariff making certain specified charges for resales of livestock outside 
the commission division and (2) that respondent will file a petition 
to modify the order of May 20, 1946, because of substantial in- 
creases in operating expenses since the date of the hearing in January 
1945. The stipulation then goes on to request a postponement of 
the effective date of the order of May 20 until the Livestock Branch, 
Production and Marketing Administration, has had an opportunity 
to verify the data as to operating expenses submitted by respondent 
and to act upon respondent's petition for modification. 

In accordance with the request in the stipulation, the effective date 
of the rates prescribed in the order of May 20 is postponed until 
further order in this proceeding. 


(A. D. 1251) 


In re Marker Acencies av Str. Louts Natrionan Srockyarps, P&S Doe. No. 
383. Decided June 19, 1946. 


Supplemental Consent Order—Continuation of Provisions of Prior Order 


Provisions of the order of November 28, 1945 are hereby continued in effect 
to and including August 29, 1946, unless extended or modified by a 
subsequent order. 


Mr. John S. Griffin for Production and Marketing Administration. Messrs. 
W. R. Huitt, H. D. Wright, and 8S. P. Knowles, all of National Stock 
Yards, Illinois, for respondents. Mr. John B, Poinderter, Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 

On November 23, 1945, the Judicial Officer entered an order (4 
A.D. 928) suspending until June 30, 1946, the provisions of prior 
orders entered in this docket on February 28, 1935, November 5, 
1936, and December 6, 1937, respectively. 

On May 31, 1946, the respondents filed a petition requesting that 
the provisions of said order of November 23, 1945, be extended and 
continued in effect for a period of 60 days. 

The Production and Marketing Administration has filed a reply 
to the petition recommending that the order of November 23, 1945, 
he extended as requested. 

Accordingly, the provisions of the order of November 23, 1945, 
are continued in effect to and including August 29, 1946. unless here- 
after extended or modified by a subsequent order. 

A petition for further extension or modification of the provisions 
of this order shall be submitted on or before August 1, 1946. 

Copies hereof shal! be served upon the respondent by registered 
mail or in person and upon the Production and Marketing Admin- 
istration. 


(A. D. 1252) 


In re MARKET AGENCIES AT OGpEN Unton Stock Yarps. P&S Doc. No. 456. 
Decided June 20, 1946. 


Amendment of Rate Schedule 


Respondents granted permission to amend their tariff by deletion of a note 
thereto which caused a difference of opinion as to its meaning. 


Mr. John J. Curry for Production and Marketing Administration. Messrs. 
Tocker, Donoho &€ Sellers, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 
On June 13, 1946, the respondents filed a petition pursuant to the 


provisions of the rules of practice requesting permission to modify 
their Tariff No. 3, which became effective on September 28, 1935, 
as a result of an order of the Acting Secretary, dated August 29, 1935. 


Respondents in their petition seek permission to delete from their 


tariff a note reading as follows: 


The commissions charged for selling a consignment of animals arriv- 
ing in a straight car of single ownership shall not exceed what they 
would have been had the animals arrived in another manner. 


It is stated in the petition that the respondents and the Depart 
ment have heretofore differed as to the construction to be given to 
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the aforesaid note when applied to the sale of livestock and that 
the deletion of the note would be agreeable to both parties. Ac- 
cordingly, since the Livestock Branch, Production and Marketing 
Administration, in its answer does not oppose the respondents’ 
request, the respondents may amend their tariff forthwith by delet- 
ing the aforesaid note. The required ten days notice as to any pro- 
posed change in tariffs is waived and this order shall take effect 
upon the signing thereof. 


(A. D. 1253) 


In re Leo Harpy, poING BUSINESS AS Leo HARbDy Livestock CoMMISSION COM- 
PANY et al. P&S Doe. No. 1532. Decided June 24, 1946. 
Supplemental Consent Order—Continuation of Provisions of Prior Order 


Provisions of the order of December 26, 1944, are hereby continued in effect 
to and including December 31, 1946, unless this order shall be modified 
before that date. 


Mr. John J. Murray for Production and Marketing Administration. Messrs. 
Leo Hardy, et al., all of St. Louis, Missouri, for respondents. Mr. John 
J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial O flicer. 


SUPPLEMENTAL CONSENT ORDER 

On December 18, 1945, an order (4 A.D. 991) was entered ex- 
tending the terms and provisions of the order of December 26, 
1944 (3 A.D. 1069) to and including June 30, 1946. The order of 
December 26, 1944, supra, extended and modified the provisions 
of prior orders entered in this docket. The respondents by a petition, 
dated May 27. 1946, have requested that the temporary rates and 
charges now in force be-continued for a period of six months. The 
Livestock Branch, Preduction and Marketing Administration, has 
recommended that the request be granted. 

The terms and conditions of the order of December 26, 1944, supra, 
are continued in effect to and including December 31, 1946, unless this 
order shall be modified before that date. 

Any petition for further extension or modification of the provi- 
sions of this order shall be submitted on or before November 30, 
1946. 

Copies hereof shall be served upon the respondents by registered 
mail, or in person, and on the Livestock Branch. 
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(A. D. 1254) 


In re Marker AGENCIES AT THE UN1ion Stock YARDS, DENVER, COLORADO (FOR- 
MERLY STYLED AS AMERICAN COMMISSION COMPANY et al.). P&S Doe. No. 
435. Decided June 26, 1946. 


Supplemental Consent Order—Provisions of Prior Orders 
Relating to Rates and Charges Continued 
Provisions of prior orders are continued in effect to and including December 
51, 1946, unless hereinafter extended or modified by a subsequent order. 


Mr. John J. Murray for Production and Marketing Administration. Mr. Lynn 
S. Kemper, of Denver, Colorado, for respondents. Mr. John B. Poindexter, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 

On December 18, 1945, an order (4 A.D. 990) was entered con- 
tinuing in effect the provisions of the order of December 28, 1944 
(3 A.D, 1079) and the provisions of certain other orders dated Feb- 
ruary 13, 1943 (2 A.D. 45), February 14, 1944 (3 A.D. 97), June 
27, 1944 (3 A.D. 493), and June 9, 1945 (4 A.D. 453). 

On May 31, 1946, the respondents filed a petition requesting that 
the provisions of the aforementioned orders be extended to and 
including December 31, 1946. 

The Production and Marketing Administration has filed an an- 
swer recommending that the petition be granted. 

Therefore, the provisions of the orders dated February 13, 1943, 
supra, February 14, 1944, supra, June 27. 1944, supra, and December 
28, 1944. supra, are continued in effect to and including December 
31, 1946, unless hereafter extended or modified by a subsequent 
order. 

Any petition for further extension or modification of the pro- 
visions of this order shall be submitted on or before November 30, 
1946. 

Copies hereof shall be served upon the respondents by registered 
mail or in person and upon the Production and Marketing Ad 


ministration. 


(A. D. 1255) 


In re St, Louis NATIONAL STocKYARDS ComMPANY. P&S Doe.’ No. 1246. Decided 
June 26, 1946. 


Rates and Charges—Supplemental Order—Modification of Prior 
Order—Impounding of Funds 
The order of May 9, 1946, is modified to permit certain increases in rates to 
become effective July 1, 1946, to compensate the stockyard company for 
increased costs due to wage adjustments. Impounding under the pro- 
visions of the stipulation of January 4, 1944, is terminated and the stock 
yard company is ordered to impound in the future only such monies as 
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are received from the dealers and traders pending possible court action 
to test the validity of the order of May 9, 1946. 


Messrs. John 8S. Griffin and Elmer J. Scott for Production and Marketing 
Administration. Messrs, Frederic P. Lee and M. W. Borders, of Wash- 
ington, D. C., and Chicago, Illinois, respectively, for respondent. Messrs. 
Baker, Lesemann, Kagy & Wagner, and Messrs. Kramer, Campbell, Cos- 
tello & Wiechert, of East St. Louis, Illinois, Mrs. Mary R. Day, of Wash- 
ington, D. C., and Mr. John W. Hudson, of Kansas City, Missouri, for 
intervenors Coy & Delmore, et al. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 

On June 14, 1946 (5 A.D. 442), the effective date of our order of 
May 9, 1946 (5 A.D. 338), in this proceeding was postponed to July 
1, 1946. That order postponing the effective date was based upon 
i motion and stipulation concurred in by counsel for the Production 
and Marketing Administration, the respondent stockyards company, 
and the intervenors Coy and Delmore e¢ al. The order extending 
the effective date was entered due to the probability of appeal to 
the courts from our order of May 9 by the intervenors Coy and 
Delmore e¢ a/. and the existence of the petition for modification 
of our order of May 9 filed by the respondent stockyards company 
on May 27, 1946. 

The petition for modification filed by respondent stockyards com- 
pany recites that the respondent’s wage costs have increased approxi- 
mately $105,000 annually as a result of a contract entered into with 
the Livestock Handlers of the Amalgamated Meat Cutters and 
Butcher Workmen of North America, American Federation of Labor, 
Local Union No. 225, at East St. Louis, Illinois. The petition asks 
for increases in the rates prescribed in our order of May 9 for live- 
stock sold or resold in the commission division and livestock received 
directly by packers through the yards. Notice of the petition for 
modification was published in the Federal Register on June 6, 1946 
(11 F.R. 6144). There are no objections in the record. A reply to 
the petition for modification was filed by the Production and Mar- 
keting Administration on June 6. The reply states that the Packers 
and Stockyards Division, Livestock Branch, made an examination 
of the books and records of the respondent to ascertain the effect of 
the new wage contract or the operating expenses of the company and 
that this examination disclosed an increased expense for the pay- 
ment of wages of approximately $105,000 annually. The reply fur- 
ther states that although the new wage contract became effective on 
December 2, 1945, counsel for the respondent agreed with represen- 
tatives of the Production and Marketing Administration that no 
petition to reopen the then pending proceeding would be filed in 
order that the disposition of the proceeding might be expedited. 
The reply, accordingly, recommends that since the company has 
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absorbed an increased cost since December 2, 1945, the rates and 
charges prescribed in the May 9 order be modified promptly as 
requested in respondent’s petition. 

The stipulation and motion, on the basis of which we extended 
the effective date of the May 9 order to July 1, seek also (1) a sup- 
plemental order making effective on July 1, 1946, the rates and 
charges requested in respondent’s petition for modification, (2) an 
order providing that such monies which have been impounded under 
the stipulation entered into by the respondent and the Production 
and Marketing Administration (formerly the Food Distribution 
Administration) on January 4, 1944 (see 2 A.D. 743 and 3 A.D. 6) 
be retained until after such time as the final determination has been 
made, and (3) an order requiring that the respondent impound, com- 
mencing on July 1, 1946, only such monies as are received through 
the application of the rates and charges provided for resales and 
feed margins collected from dealers and traders at respondent’s 
stockyards, such impounded funds to be retained by respondent in 
the same manner as provided in the stipulation of January 4, 1944. 
until a final determination has been made of this proceeding. The 
motion and stipulation further provide that in the event intervenors 
Coy and Delmore e# a/. fail to institute an action in the courts on 
or before July 15, 1946. to suspend the order of May 9, 1946, an order 
be issued providing for a termination of the impounding provisions 
and the distribution of the monies impounded thereunder to the re- 
spondent and for the distribution of all other monies impounded 
under the provisions of the stipulation of January 4, 1944, in ac- 
cordance with the order of May 9, 1946. 

The reasons for the requests in the motion are given as follows: 

“(a) Tf this proceeding is brought before the courts it is likely 
that the effective date of the order of May 9, 1946, will be postponed 
pending a final determination of the proceeding. The stockyard 
company is now paying and has been paying since December 2. 1945, 
substantial increases in wages, evidence of which was not before the 
Judicial Officer prior to his order of May 9, 1946. Tt is. therefore. 
the opinion of the undersigned that a supplemental order authoriz- 
ing increases in rates to compensate the stockvard company for 
these increased labor costs should be made effective at an early date. 

“(b) The increases in rates necessary to meet the increased labor 
costs can be made effective only if the parties hereto can reach an 
agreement which will permit the order of May 9. 1946, as hereinafter 
modified to hecome effective and continue in effect pending a final 
determination of this proceeding. The action requested above will 
implement the stipulation which has been agreed upon by the parties 
hereto and permit the order of Mav 9, 1946, as hereafter modified. 
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to become effective and remain in effect pending a final determina- 
tion of this matter. 

“(c) By retaining all of the monies impounded under the stipula- 
tion of January 4, 1944, the stockyard company will be protected 
in the-event the courts should later determine that no or reduced 
rates and charges should be paid by the petitioners intervenors, the 
dealers and traders. By impounding the monies received from the 
dealers and traders under the order of May 9, 1946, as hereafter 
modified, the dealers and traders will be protected should the court 
rule that the rates and charges assessed against the dealers and 
traders in the order of May 9, 1946, as hereafter modified, are un- 
reasonable.” 

In view of the record and in accordance with the motion, re- 
spondent shall forthwith publish and file, pursuant to the act and the 
regulations thereunder, an amendment to its tariff, effective July 1, 
1946, containing the following rates for livestock sold or resold in 
the commission division and livestock received directly by packers 
through the yards. 


Yardage charges 


A. Livestock sold or resold in the Commission Division: 


SRE Paes bee eae cnbedancrnusse ste Cente per head 
SPURNS ie ke ae ae ee 33 cents per head 
RN Meee ae Se ae ee 18 cents per head 
MD NN ORO S on keno ce 10 cents per head 


B. Livestock received directly by packers through the yards: 
RIO eine cermin cones eee oe _..25 cents per head 
ON os ee ee a ee oe 17 cents per head 

coe ee 9 cents per head 


sara ceed oet cela 5 cents per head 


Hogs Eperee 

Sheep and goats 

In addition, the motion is granted as to the retention of the funds 

impounded as a result of the stipulation of January 4, 1944, and as 

to the impounding by respondent commencing July 1, 1946, of the 

monies received by respondent from the application of resale rates 

and charges and feed margins to dealers and traders prescribed by 

the May 9 order. Except as otherwise modi%ed in this order, the 
order of May 9. 1946, shall become effective on July 1, 1946. 


(A. D. 1256) 


In re Marker AGENCIES AT THE UNION STocK YArvs, CHicaco, ILtinois. P&S 
Doc. No. 402. Decided June 27, 1946. 


Supplemental Consent Order—Present Rates Continued Pending 
Petition for Modification 


Rates now in effect ordered to be continued until appropriate action can be 
taken on petition for modification of temporary rates and extension of 
present rates which are due to terminate on June 30, 1946. 
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Mr. John J. Curry tor Production and Marketing Administration. Mr. Charles 
E. McGuire, and Messrs. H. H. Parke and D. L. Suvanson, all of Chicago, 
Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 

On June 17 and June 19, 1946, the respondents herein filed docu- 
ments requesting modification of the temporary rates and charges 
being assessed by them at the Union Stock Yards, and extension of 
the present rates, which are due to terminate on June 30, 1946, until 
action is had on the request for modification. The Livestock Branch, 
in its answer to the petition, requests that the rates now in effect be 
continued until appropriate action can be taken on the petition for 


modification. It is so ordered. 


(A. D. 1257) 


In re MARKET AGENCIES AT THE Stoux Crry Srock YArps. P&S Doc. No, 508 
Decided June 28, 1946. 
Continuation of Rates Now in Effect 


In accordance with the requests and recommendations of the parties, the 
rates now in effect are continued in effect through December 1946, except 
as stated herein, and respondents shall publish and file such amend- 
ments to its tariff as will put into effect the provisions contemplated 
in this order. 


Mr. John J. Murray for Production and Marketing Administration. Mr. D. 
H, Cunningham, of Sioux City, Iowa, for respondents. 


Decision by Thomas 1. Flavin, Judicial Officer. 


ORDER 

By an order dated December 26, 1945 (4 A.D, 991), in this pro- 
ceeding under the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), vates being charged by the respondents, market agencies 
doing business at the Sioux City Stock Yards, Sioux City, Towa, 
were continued in effect through June 1946. By a petition filed on 
May 27, 1946, respondents requested that those rates, with the modi 
fications set out below, be continued through December. On June 
26 the Production and Marketing Administration, the complainant, 
filed an answer recommending that respondents’ requests be granted. 
Without further recommendation, on June 28 the matter was re 
ferred to this office, where this order has been prepared. 

In accordance with the requests and recommendations of the par- 
ties, the rates now in effect are continued in effect through December 
1946, except as stated in the following paragraph. 

Within ten days after the date of this order, respondents shall 


publish and file, in accordance with the act and regulations there 
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under, to be effective ten days thereafter, such amendments to its 
tariff as will put into effect the following provisions: 


Supplement 3 to be modified as follows: 


Cattle Selling Charge 
One head and one head only ------------------ 95¢ per head 
Consignments of more than one head: 
PeiC et GONG ooo ee en a Sm etaeae 85¢ per head 
UGE 11 NONE ves6ec Seco eae ue ose eee nas 70¢ per head 


Section C to be modified as follows: 
Sheep 
Consignment—By Rail: 
15¢ per head, not to exceed $13 for sheep in a single deck or $19 
for sheep in a double deck. Maximum charge on consignments 
belonging to two or more owners 125% of above rates. 


By Truck: 

On each 225 head of sheep or fraction thereof in one consignment 
belonging to one owner, the rates shall be determined as follows: 
20¢ per head with a maximum of $15 up to and including 125 
head; 15¢ per additional head above 125 with a maximum charge 
of $21 up to and including each 225 head. 

Minimum charge 40¢ (by truck or rail). 

Note: Double-deck charge prevails when two single-deck cars are 
furnished in lieu of one double-deck ordered. 


Section F to be modified as follows: 
Cattle - 
For purchasing stocker and feeder cattle and calves, the charge 
shall be: 


First. 20 head ...~.=- She teat eaten eee 60¢ per head 
Over 20 head ___- ice antacids cat a hale a 


Copies hereof shall be served on complainant and respondents, 
or their counsel of record. 


(A. D. 1258) 


In re MARKET AGENCIES AT THE KANSAS CITY Stock YaArpsS. P&S Doc. No. 
311. Decided June 28, 1946. 


Supplemental Consent Order—Modification and Continuation of 
Temporary Rates and Charges 


Rates and charges now in effect are modified and as modified are continued 
in effect to and including June 30, 1947, provided respondents continue 
to file the reports required under prior orders entered herein. 


Mr. John J. Curry for Production and Marketing Administration. Messrs. R. 
A. Willis, W. G. Bernhardt, Lester H. Ryon, and Dick Arnett, Jr., all of 
Kansas City, Missouri, for respondents. Mr. John J. Murray, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
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SUPPLEMENTAL CONSENT ORDER 

On December 18, 1945, an order (4 A.D. 989) was entered in this 
proceeding extending the provisions of the order of June 9, 1944, 
(4 A.D. 452) and other prior orders to and including June 30, 1946. 
The respondents have petitioned for (1) a further extension of the 
suspension in this docket under the same terms and conditions as 
heretofore required for a period of one year after the expiration of 
the existing order, and (2) modification of the rates and charges 
now being assessed as appear below : 

Rates now in Effect Proposed Rates 
CATTLE 
1 head only—90 cents per head. 1 head only—95 cents per head. 
Consignments of more than 1 head: Consignments of more than 1 head: 
1 to 15 head—75 cents per head. 2 to 15 head—S0 cents per head. 
Over 15 head—60 cents per head. Over 15 head—65 cents per head. 
SHEEP OR GOATS 
I head only—35 cents per head. 1 head only—35 cents per head. 
Consignments of more than 1 head: Consignments of more than 1 head: 
For the first 10 head in each 300— _ For the first 10 head in each 250— 
25 cents per head. 25 cents per head. 
For the next 50 head in each 300— For the next 50 head in each 250-- 
15 cents per head. 15 cents per head. 
For the next 60 head in each 300— For the next 50 head in each 250— 
5 cents per head. 10 cents per head. 
For the next 130 head in each 300— For the next 140 head in each 250 
2 cents per head. 3 cents per head. 
For the next 50 head in each 300— 
1 cent per head. 
RESALES: 
Consignments of more than 1 head: Consignments of more than 1 head: 
Cattle—35 cents per head. Cattle—40 cents per head. 

The Livestock Branch, Production and Marketing Administration, 
has recommended that the respondents’ request be granted. 

Inasmuch as the parties are agreed, the temporary rates and charges 
now in effect are modified so as to permit the respondents to publish 
and file an amendment to their tariff putting into effect, as of July 
1, 1946, the rate increases shown above. 

The temporary rates and charges, as modified herein, are continued 
in effect to and including June 30, 1947, provided that respondents 
continue to file the reports required under prior orders entered 
herein. 

Any petition for a further extension or modification of the pro- 
visions of this order shall be submitted on or before June 1, 1947. 


Copies hereof shall be served upon the respondents by registered 


mail, or in person, and upon the Livestock Branch, Production and 


Marketing Administration. 
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(A. D. 1259) 
PACA Doc. No. 4565.* Decided June 3, 1946. 


Revocation of License Based on Admissions and Consent of Licensee— 
Bankruptcy of Licensee 


Where a licensee under the act purchased perishable agricultural commodi- 
ties from different sellers on several occasions, and failed to pay in full 
the prices agreed to be paid, and after being served with a complaint 
calling for disciplinary action, answered alleging that members of re- 
spondent partnership had been adjudged bankrupts, admitted parts of the 
complaint, and also consented to the issuance of an order revoking its 
license and to publication of the facts, respondent’s license is revoked. 


Mr. James E. Horton, of Washington, D. C., for Production and Marketing 
Administration. Mr. Aaron Aronson, of Fargo, North Dakota, for re- 
spondent. Mr, Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seq.). It 
was initiated by a complaint filed March 20, 1946. It is alleged in 
the complaint that respondent applied for, and there was issued to 
it license number 92433. dated November 11, 1944; that thereafter 
during the months of October, November, and December, 1945, re- 
spondent purchased-in interstate commerce perishable agricultural 
commodities in carload lots from the sellers thereof but failed, neg- 
lected, and refused to pay the sellers the agreed sale price in full, 
in violation of section 2 of the act; and that such violations of the 
act were also flagrant and repeated.’ 

A copy of the complaint was served on respondent by registered 
mail on March 27, 1946. Respondent filed an answer to the com- 
plaint dated April 8, 1946, wherein it admitted as true the allegations 
of the complaint, paragraphs 1 to 16, inclusive. Respondent denied 
the allegations of paragraph 17 of the complaint, and alleged, in 
substance, that it became insolvent and was unable to meet its ob- 
ligations, and that on January 16, 1946, * * * and * * *, the individual 
members of * * *, a partnership, were adjudged bankrupts in the 
District Court of the United States, District of * * *. 

Thereafter, on or about May 22, 1946, * * * and * * * filed their 
consent in writing to the issuance of an order herein, which consent 
reads as follows: 

“Service of the complaint in the above-entitled matter by receipt of 

a true copy thereof on March 27, 1946, is hereby acknowledged. The re- 

spondent hereby admits the truth of the allegations contained in said 

complaint and hereby consents to the issuance of an order, and publication 
of such order, without further proceedings, by the Secretary of Agri- 


culture revoking license number 92433 issued to the respondent under 
the provisions of the Perishable Agricultural Commodities Act. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—-Ed. 
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“The undersigned * * * and * * * constitute the partnership firm of 
* * * named as respondent in the above-entitled matter.” 
FINDINGS OF FACT 
1. At all times mentioned herein, respondent engaged in the 
business of buying in interstate commerce carloads of perishable 
a ° 


. 


agricultural commodities as a wholesale dealer 

2. Respondent’s application for license under the provisions of 
the act, dated November 7, 1944, combasand statements that  re- 
spondent was a partnership consisting of * * * and * * * whose 
residence addresses were * * * 

3. License number 92433, dated November 11, 1944, was issued 
to respondent under the provisions of the act, which license is next 
subject to renewal on November 11, 1946. 

4. On or about October 11, 1945, in the course of interstate com- 
merce, * * * of * * *, sold to respondent a carload of potatoes for 
the sum of $1,262.50 and shipped the potatoes from loading point 
in the State of * * * to respondent at * * *, in car WIE 61488. 

5. On or about October 15, 1945, * * * of * * *, sold to respondent 
a carload of apples for the total sum of $ a 59 and shipped the 
—e from loading point in the State of * * * to respondent * * *, 
in car NWX 7072. 

6. On or about October 15, 1945, * * * of * * *, sold to respondent 
a carload of apples for the total sum of $ wee, and shipped the 
apples from loading point in the State of * * * to respondent at 
** * in car ART 24244. 

7. On or about October 24, 1945, * * * of * * * * sold to respond- 
ent a carload of apples for the total sum of $ 610.54, and shipped 
the apples from loading point in the State ws * * to respondent 
at * * *) in car MDT 45695. 

8. On or about October 25, 1945, * * * of * * *, sold to respondent 
a carload of apples for the total sum of $2,643.43, and shipped the 
apples from loading point in the State of * * * to respondent at 
*** in car PFE 936. 

9 Respondent received and accepted the above mentioned 5 car- 
loads of potatoes and apples and has since failed and refused to 
pay * * * the agreed purchase price aggregating $11.633.33, with 
the exception of payments on account totaling $6,000. 

10. On or about November 24, 1945, respondent agreed to make 
remittance of $1,000 to complainant by airmail each week to be 
credited to its account until its indebtedness to complainant would 
be paid. 

11. During the period November 19 to December 17, 1945, in- 
clusive, respondent made payments aggregating $6,000 to be applied 
on the shipments described above but it iia no additional or further 
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payments on account and therefore owes * * * the balance of 
$5,633.33. 

12. On or about October 27, 1945, in the course of interstate 
commerce, * * * of * * *, sold to respondent a carload of citrus 
fruit consisting of grapefruit and oranges for the total sum of 
$1,244.43 and shipped the fruit from loading point in the State of 
** * to respondent at * * *, in car ART 17541. 

13: On or about November 27, 1945, * * * of * * *, sold to re- 
spondent a carload of citrus fruits for the total sum of $1,391.25 and 
shipped the fruit from loading point in the State of * * * to re 
spondent at * * *, in car WRX 9473. 

14. On or about November 27, 1945, * * * of * * *, sold to re- 
spondent a carload of citrus fruit for the total sum of $973.35 and 
shipped the fruit from loading point in the State of * * * to re- 
spondent at * * *, in car EDT 19669. 

15. On or about December 8, 1945, * * 
spondent a carload of citrus fruit for the total sum of $754.75 and 
shipped the fruit from loading point in the State of * * * to re- 
spondent at * * *, in car WFEX 67254. 

16. Respondent received and accepted the above described 4 car- 
loads of grapefruit and oranges and thereafter failed and refused 


Co * 


of , sold to re- 


to pay * * * the agreed purchase price aggregating $4,363.78. 


CONCLUSIONS 

From the foregoing Findings of Fact it is concluded that re- 
spondent’s failure to pay * * * the balance of $5,623.35, and the 
failure to pay the * * * the sum of $4,363.78, constituted failures 
truly and correctly to account and make full payment promptly 
for perishable agricultural commodities purchased and received in 
interstate commerce, and that such failure to pay the amounts stated 
also constituted flagrant and repeated violations of section 2 of the 
act which warrant the revocation of respondent’s license, No, 92483, 
which was dated and issued to respondent on November 11, 1944. 
The order of the United States District Court adjudging the partners 
bankrupts does not prevent the revocation of their license in this 
proceeding. See /n ve Stamps Produce Company, 5 A.D, 22, and 
authorities there cited. 


ORDER 
Respondent’s license, No, 92433, is hereby revoked, effective on the 
tenth day after this date. 


Copies thereof shall be served on the parties. 
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(A. D. 1260) 


CHARLES McCCLINTICK, TRADING AS McCuiIntick AND CoMPANY v. MICHAEL A, 
Rocco, TRADING AS M. Rocco Fruir Company, PACA Doc. No. 4469. De- 
cided June 4, 1946. 


Refusal to Accept Delivery—Negligence in Making Resale— 
Insufficient Proof of Loss—Nominal Damages 


Where complainant delivered a carload of potatoes which met contract re- 
quirements but respondent refused to accept delivery and complainant 
stored the potatoes for approximately eight months before attempting to 
resell them, the resale was not made promptly and nominal damages 
only are awarded complainant. 


McClintick & Co., of Tustin, Michigan, complainant pro se. Mr. Fred NStua, 
of Cleveland, Ohio, for respondent. Mr. John T. McGrath, Examiner, 


Decision by Thomas J. Flavin, Judicial Officer, 


PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seqg.), by Charles Me- 
Clintick, an individual doing business at Tustin, Michigan, as Me- 
Clintick and Company, against Michael A. Rocco, an individual en- 
gaged in business at 1221 Gibbs Ave., N.E., Canton, Ohio, under 
he name of M. Rocco Fruit Company. In an informal complaint 
filed on October 25, 1943, and a formal complaint filed on February 
3, 1945, the complainant seeks to recover a loss sustained on the resale 
of a carload of potatoes which was rejected by the respondent. 

A copy of the forma! complaint was served on the respondent by 
registered mail on March 10, 1945. On the same day, copies of the 
report of investigation were likewise served on both parties. 

The complainant alleges that on or about October 13, 1943, he 
contracted in interstate commerce to sell and the respondent to pur- 
chase one carload of 450 bags of U.S. No. 1 potatoes to be shipped 
from Lake City, Michigan, at the agreed price of $2.41 per 100- 
pound bag or for the net sum of $967.50 delivered at Canton, Ohio; 
that a carload of the kind, quality and grade of potatoes specified 
in said contract of sale was thereafter shipped by the complainant 
in interstate commerce and tendered to the respondent at Canton, 
Ohio, but the respondent failed, neglected and refused to accept 
delivery of the potatoes which were thereafter resold for the re- 
spondent’s account to Tlindman and Neiger at Stubenville, Ohio, for 
the net sum of $352.74 or at a loss to the complainant of $612.78. 
for which amount reparation is sought in this proceeding. 

The respondent “led an answer in which he‘states that on October 
13. 1943, he purchased from the complainant a carload of U.S. No. 1 
round white potatoes in L00-pound bags at an agreed price of $2.41 


per bag delivered at Canton, Ohio, and he admits that the complain- 
ant subsequently tendered to him at Canton, Ohio, a carload of 
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potatoes which he refused to accept because the potatoes failed to 
meet contract requirements. The respondent also alleges that the 
potatoes were not resold to Hindman and Neiger at Stubenville, 
Ohio, but were consigned to this firm on a small market where resale 
was not made until June, 1944, when the potatoes were in very bad 
condition, and that any loss sustained by the complainant was oc- 
casioned by the failure of the potatoes to conform to contract re- 
quirements and the manner in which the resale was made. 

A formal hearing was held at Canton, Ohio, on November 29, 
1945, at which both the complainant and the respondent appeared in 
person and submitted testimony. Fred Stua of Cleveland, Ohio, 
also appeared for the respondent. The complainant’s evidence con- 
sisted of his deposition and his testimony offered in person at the 
hearing from which it appears that on or about October 18, 1945, 
he received a telegram from the respondent requesting a delivered 
price for a carload of U. S. No. 1 potatoes, and immediately replied 
by wire quoting U. S. No. 1 potatoes at the delivered price of $2.40 
per bag, to which the respondent replied during the same day ac- 
cepting the offer and requesting the complainant to advise by wire 
when the shipment could be expected; that the complainant accord- 
ingly replied that the potatoes would be shipped to arrive “fore part 
next week”; that on the same day the sale was negotiated, this wit- 
ness mailed the following letter to the respondent : 

“Confirm sale to you of one car white table potatoes U. S. No. 1 grade 
450 bags, shipment last this week. If railroad handles it on schedule the 


car should reach you fore part of next week. We hope you like our stock 
and that we can sell you often.” 


This witness also stated that two or three days later while thinking 
about the transaction, he felt there might be some misunderstand- 
ing about the description of the potatoes and therefore wrote to the 
respondent advising that there are several kinds of round white 
potatoes, including the Russet Rural variety which would be shipped 
on the order unless this variety was not wanted, in which case the 
respondent should reply by wire on the following Monday. October 
18, 1943, which was the day shipment was to be made: that the re- 
spondent telephoned to this witness on the day specified for reply 
and stated that he needed the potatoes; that it was agreed that the 
complainant would divert to the respondent a carload of 450 bags 
of U. S. No. 1 potatoes then in transit in car FGE 19068; that soon 
thereafter the complainant received a telegram from the respondent 
stating that the potatees would not be accepted because they were 
not U. S. No. 1, were undersized, dry rotted and green; that these 
potatoes were subsequently resold by Hindman and Neiger at Stuben- 
ville, Ohio, during the month of June, 1944. for a net of $361.56, or at 
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a loss to the complainant of $612.78. On cross-examination, this wit- 
ness admitted sending a postal card to the Rocco Fruit Company 
at Canton, Ohio, offering to sell round white table potatoes at $2.15 
per bag f.o.b. Tustin, Michigan, but he contends that this offer was 
not made to the trade generally. He alleges that it was made to his 
customers, one of whom was the Rocco Fruit Company of Canton, 
Ohio, which he subsequently learned was not the respondent in this 
proceeding. 

Mr. William H. Neiger of the firm of Harrison and Neiger at 
Stubenville, Ohio, stated in his deposition that when the potatoes 
here under consideration were shipped to him, he stored them as 
instructed by the complainant because the market in the vicinity of* 
that destination was weak, but he informed the complainant im- 
mediately on arrival of the shipment at Stubenville that he had a 
cash offer for at least a part of the carload at a price which would 
have caused the complainant to have lost not to exceed fifteen cents 
per bag on the carload, and this witness advised immediate disposi- 
tion of the potatoes but the complainant ordered them stored because 
he contended that prices at shipping point were not showing that 
much decline. The potatoes, therefore. were held by this witness 
until June, 1944, when they were taken out of storage and the bags 
that evidenced a high percentage of decay were hauled to the gar- 
hage disposal plant and the remainder of the shipment was sold to 
the Commodity Credit Corporation for a net to the complainant 
of $361.56. From this sum, the record discloses that the complainant 
dedueted expenses for telephone calls and telegrams in the amount 
of $6.84 and billed the respondent for a loss of $612.78. which is the 
difference between the price at which the shipment was invoiced to 
the respondent and the net sum received by the complainant. 

The respondent testified that the Rocco Fruit Company is operated 
hy his uncle who called the respondent’s attention to the complainant’s 
offer as disclosed by the postal card to which reference has been made, 
and the exchange of telegrams followed resulting in the purchase of 
acarload of U.S. No. 1 round white table potatoes by the respondent 
who denied ever having received a letter from the complainant. ex- 
plaining that Russet Rural potatoes were classed as round white 
potatoes and would be shipped on his order. The respondent also 
testified that on October 21, 1943, he examined the potatoes imme- 
diately on their arrival at Canton, Ohio, in car FGEX: 19068, and, 
finding that the potatees were not of the type and quality that he had 
expected to receive, he refused to accept delivery because he had or- 
dered round white table potatoes and had received round russet 
potatoes as shown by a certificate of Federal inspection made soon 
after the arrival of the shipment at Canton, Ohio. 
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FINDINGS OF FACT 

1. The complainant, Charles McClintick, is an individual en- 
gaged in business under the trade name of McClintick and Company 
at Tustin, Michigan. 

2. The respondent, Michael A. Rocco, is an individual engaged in 
business at 1221 Gibbs Avenue, N.E., Canton, Ohio, under the trade 
names of the M. Rocco Fruit Company as well as the Growers Outlet, 
and on October 28, 1943, he was licensed under the act in the name 
of Growers Outlet. 

3. On October 13, 1943, the complainant contracted to sell and 
the respondent to purchase one carload of 450 bags of U.S. No. 1 
white table potatoes at the agreed price of $2.41 per bag, or for the 
net sum of $967.50 for the carload delivered. at Canton, Ohio. 

4. That a carload of 450 bags of potatoes contained in car FGEX 
19068 was shipped by the complainant from Lake City, Michigan, 
in interstate commerce to Canton, Ohio, where it arrived on October 
21, 1943, for delivery to the respondent who immediately inspected 
the potatoes and refused to accept delivery contending that the po- 
tatoes did not meet contract requirements. 

5. <A certificate of Federal inspection at loading point on or about 
the day of shipment shows that the potatoes here under consideration 
were U.S. No. 1 “Russet Rural Potatoes,” and a certificate of Fed- 
eral inspection made on October 22, 19438, at Canton, Ohio, discloses 
that these potatoes graded U.S. No. 1 and were described as “Round 
Russet Potatoes.” 

6. After the respondent refused to accept delivery of the car- 
load of potatoes, it was shipped to Stubenville. Ohio. where the po- 
tatoes were unloaded and stored until June, 1944, when they were 
resold at a loss to the complainant of $612.78, for the recovery of 
which reparation is sought in this proceeding. 

7. Informal complaint was filed in this proceeding on October 25, 
1943, which was within nine months after the alleged cause of action 
accrued. 

CONCLUSIONS 

Consideration must first be given to the apparent intentions of the 
parties as disclosed by such evidence of the contract as appears in 
the record. It is of no consequence how the respondent first learned 
of the fact that the complainant had potatoes for sale. Exhibits 
included in the record and relied upon by both parties disclose that 
the respondent sent a telegram to the complainant on October 13, 
1943, requesting a delivered price for a carload of U. S. No. 1 po- 
tatoes without reference to any advertising or previous statements 
made by the complainant to anyone. The complainant replied 
immediately offering to sell a carload of U. S. No. 1 potatoes at the 

















McCLINTICK AND CO. v. M. ROCCO FRUIT CO. 5 A.D. 463 














delivered price of $2.41 per bag, and the respondent answered by 
telegram later during the same day accepting the complainant’s 
offer. On the same day, the complainant wrote to the respondent 
confirming the sale of a carload of 450 bags of U. S. No. 1 white table 
potatoes, but it is quite evident that the parties were primarily in- 
terested in grade only since no other description was used by either 
of them in the offer or acceptance as disclosed by the exchange of 
telegrams to which reference has been made, and the respondent re- 
jected the shipment for the reason as stated in his telegram that the 
potatoes were not U.S. No. 1, were undersized, dry rotted and green. 
No other objection was made at that time, but immediately on learn- 
ing that the Federal inspection at destination disclosed that the po- 
tatoes then graded U. S. No. 1, and for this reason were necessarily 
in good condition, the respondent then for the first time raised the 
further objection that he had purchased round white potatoes and 
the complainant had tendered delivery of russet potatoes which were 
not acceptable. 


While, as previously stated, the exchange of telegrams which con- 
stituted the purchase and sale agreement described the potatoes as 
U. S. No. 1 and nothing more, yet the complainant confirmed a sale 
of U. S. No. 1 white table potatoes, and the certificates of Federal 
inspection describe them as Russet Rural and Round Russet potatoes. 
These apparently different descriptions raise the question of whether 
the complainant tendered potatoes which in fact met contract re- 
quirements. In this connection, reference is made to United States 
Department of Agriculture Circular No. 475 on “Marketing the Late 
Crop of Potatoes” in which the following statement is found: 


“The trade term ‘round white’, is in general use to describe potatoes 
with creamy-white or brownish-white skins and of a roundish shape as 
contrasted to a long shape. The term is used in referring to potatoes 
of the Rural, Cobbler and Green Mountain groups and others of similar 
shape. * * * Round potatoes with skins of a russeted appearance, 
as Late Petoskey (Russet Rural), are often included in the term ‘round 
white’ although the term ‘round russet’ is sometimes used in referring 
to round potatoes that have a russeted appearance.” 


It is clear, therefore, that the complainant did in fact tender a car- 
load of potatoes which met contract requirements of U. S. No. 1 
white table potatoes. It necessarily follows that the respondent’s 
rejection was without reasonable cause, in violation of the act, and 
he is liable for such loss as the complainant can show resulted directly 
from the breach which generally, as stated in the case of Wrigley v. 
Cornelius, 162 Tll. 92, 44 N.E. 406 and numerous authorities therein 
quoted, is the difference between the net sum obtained on resale and 
the contract price. It is held, however, in the case of Huessner v 
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Fishel and Marks Company, 281 Pa. 535, 127 A, 189, that the vendor 
in making a resale must exercise reasonable care and judgment and 
make the resale within a reasonable time after the breach and with 
a view to getting the best price obtainable. This principle is fol- 
lowed in the case of Charles EL’. Gibson, Inc. v. Carbone Brothers and 
Company, PACA Docket No. 1935, S. 1249, and Zhe Schuman Com- 
pany Vv. Cleveland Fruit Company, 3 A.D. 105, in which numerous 
authorities are cited. In holding the potatoes for approximately 
eight months from October 21, 1943, until the following June before 
reselling them when it is evident that he could have disposed of them 
promptly at a comparatively small loss, it must be concluded that the 
complainant in the instant case has failed to establish a proper 
measure of damages by competent evidence, and for this reason only 
nominal damages can be awarded, 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
to the complainant the sum of $1.00, as nominal damages. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment and as to service 
on the parties, this order shall become effective 20 days after its date. 


(A. D. 1261) 
PACA Doc. No. 4545.* Decided ‘June 7, 1946. 


Dismissal—Breach of Implied Warranty of Suitable Shipping Condition— 
Evidence Showing Potatoes Frozen at Shipping Point 

Where complainant sold to respondent a carload of potatoes f.o.b. and re- 
spondent’s purchaser in accounting to respondent deducted for potatoes 
claimed frozen, it is held that since respondent paid to complainant the 
agreed purchase price less the amount deducted by respondent’s pur 
chaser, and the evidence shows the potatoes were frozen at shipping 
point in breach of the implied warranty of suitable shipping condition, 
the complaint should be dismissed. 


Diversion by Buyer as Constituting Acceptance—Damage by Way of 
Recoupment After Acceptance—Notice by Buyer of Breach of Warranty 


Although diversion of commodity by buyer amounts to an acceptance, the 
buyer may claim damages for breach of warranty if the seller was noti- 
fied of the breach within a reasonable time. 


Complainant, pro se. Messrs. Jeter & Earhart, of Kansas City, Missouri, for 
respondent. Mr. Frederick W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial O fhicer. 
PRELIMINARY STATEMENT 
In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a ef seg.), the complainant 


*As explained in Prefutory Note, the identities of the parties are not disclosed kd 
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seeks reparation from the respondent in the amount of $424.42, the 
alleged balance of the purchase price of a carload of potatoes sold 
by complainant to the respondent. 

A copy of the formal complaint and a copy of a report of investi- 
gation made by the Fruit and Vegetable Branch, Department of 
Agriculture, were served on the respondent December 6, 1945, and 
an answer to the complaint was received from respondent on Jan- 
uary 22, 1946. The parties did not request an oral hearing and the 
shortened method of procedure was used in accordance with section 
47.20 of the rules of practice. 

The pleadings, the statements submitted by the parties. and the 
report of investigation show the facts of this transaction, most of 
which are not in dispute. It appears that on March 9, 1945, the 
complainant, by telephone, sold to the respondent on an f.o.b. basis 
a carload of seed potatoes which was shipped from * * * the next 
day. Complainant ordered the shipment diverted to respondent 


at * * *, While the shipment was still en route, respondent sold 


the potatoes to * * *, at * * *, Respondent requested the carrier 
to divert the shipment to that company and did not stop the car 
at * * * to inspect the contents. The * * * subsequently reported 


to respondent that many of the potatoes were frozen, and respondent, 
in turn, relayed this information to complainant. In accounting 
to respondent, its purchaser deducted $424.42. the loss claimed to 
have resulted from the condition of the potatoes. Respondent paid 
complainant the invoice price of the potatoes less $424.42. 

Complainant alleges that the potatoes complied with the con- 
tract when shipped and attached a Federal inspection certificate 
to the complaint in support thereof. It is contended that respondent 
accepted the shipment as being in full compliance with the con- 
tract by diverting from * * *, 

Respondent contends that the carload of potatoes was not in suit- 
able shipping condition in that a substantial portion of the potatoes 
were frozen, which defect was latent and not apparent to the Federal 
inspector at the shipping point. Respondent denies that it accepted 
the shipment as being in full compliance with the contract. Dam- 
ages are claimed by respondent from the breach of warranty in the 
sum of $424.42, and. since it has accounted for all but this amount, 
it requests that the complaint be dismissed. The answering state- 
ment filed by respondent contains a further contention which was 
not pleaded in the answer, that the retention by complainant of the 
check for the sum respondent claimed was due, amounted to an 


accord and satisfaction, 
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FINDINGS OF FACT 

1. Complainant is a partnership composed of * 
cen * ** to, 

2. Respondent is a partnership composed of * * * and * * *, 
doing business as * * *, whose address is * * *. At the time of the 
transaction involved in the complaint, respondent was _ licensed 
under the act. 

3. On March 9, 1945, complainant, by telephone, sold to the 
respondent one carload of Red Tag Certified Seed Triumph pota- 
toes at the agreed price of $3.50 per ewt. f.o.b. * * *, or a total 
price of $1,750 for the 500 bags in the carload. 

4. The potatoes sold to respondent and contained in car SFRD 
25803 were Federally inspected at * * * on March 9, 1945. The 
certificate states that the potatoes were mostly from 21/4 to 3 inches 
in diameter; stock well matured, firm, fairly well shaped and gen- 
erally dirty, and grade defects average within tolerances; less than 
one-half of one percent soft rot; and graded Red Tag (second 
grade) * * * Certified Seed. 

5. The potatoes in car SFRD 25803 were shipped on March 10, 
1945, by complainant from * * * in interstate commerce, billed 
to itself at * * * under carrier’s protective service. After the pur- 
chase by respondent, complainant notified the carrier to divert the 
car to respondent at * * *, 

6. On March 10, 1945, respondent resold the potatoes in car 
SFRD 25803 to the * * *, at * * *, for $1,825 f.o.b. shipping point. 
The shipment was ordered diverted to the new purchaser. 

7. The potatoes arrived at * * * March 13. The carrier, pur- 
suant to new instructions from the * * * diverted the car to * * * 
where this company had a branch office. 

8. The shipment arrived at * * * on March 15. Inspection by 
the * * * revealed frozen potatoes scattered through the load and 
the sacks were wet and discolored from the thawing potatoes. Sev- 
enty-five sacks were unloaded of which 15 sacks were lost in resort- 
ing. Due to the necessity for further reconditioning and because 
of the scarcity of available labor, the carload was diverted to * * * 
on March 18. 

9. Respondent notified complainant on March 16 by telephone 
and wire that the potatoes had arrived at * * * and were reported 
to be badly decayed due to freezing prior to shipment. Complain- 
ant was also told that the shipment was being refused at the invoice 
price and the * * * would resort and handle to the best advantage. 
Complainant stated that, since the carload of potatoes was in good 
order when shipped and respondent had diverted the shipment, 


* * and * * *# 
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complainant would have nothing to do with it and respondent was 
liable for the full invoice price. 

10. The shipment arrived at * * * on March 18, and unloading 
was completed March 21. On or before March 29 the * * * com- 
pleted reconditioning of the potatoes, being delayed to some extent 
by the difficulty of obtaining help. During the process of recon- 
litioning, 89 sacks of potatoes were discarded as being of no value. 
The loss claimed by the company was computed as follows: 


80 sacks at 33.65 cach fob. Canada, Ni Dinnceuceceeccwsncue $ 324.85 
89 sacks at a ae RG RS a tee ee ees 56.07 
Contract labor for resorting ------- srtnaabaanis ial eg a ear 30.00 
Conipany’s labor for reserting: 1.66. 6<scsi cc cnscddcewneceun 13.50 

NAS occas canine Bbc Shes aeoaae $ 424.42 


» 


11. Respondent sent complainant a check dated April 3, 1945, 
for $1,825.58, which represented the invoice price of $1,750 less 
$424.42, the loss claimed suffered by reason of the condition of the 
potatoes and the amount which * * * deducted in accounting to 
respondent. Complainant accepted and cashed the check as part 
payment. 

12, The informal complaint was received on September 17, 1945, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 

Respondent proceeds on the theory that even if it accepted the 
potatoes by diverting them, it had the right to recover damages 
by way of recoupment if a breach of warranty could be shown. 
This is a correct statement of the law under the circumstances 
shown by the record in this proceeding. United Fruit & Prod. Co. 
v. Mailloux Fruit & Prod. Co.. Ine. et al., 4 A.D. 578, 583. Re- 
spondent was required promptly to notify the complainant of the 
claimed condition of the potatoes; the facts show that the re- 
spondent fulfilled this obligation. 

Under the terms of the contract, title and risk of loss or damage 
in transit passed to the respondent when the potatoes were deliv- 
ered into the possession of the carrier at * * *. Normal deteriora- 
tion occurring enroute would fall upon the respondent. But if the 
produce contained a latent defect which made itself. manifest dur- 
ing shipment and caused the produce to deteriorate to an abnormal 
extent, the shipper must bear the loss. This implied warranty of 


suitable shipping condition arises in every sale on an f.o.b. basis 
unless it is otherwise agreed. Schofel Bros., Ine. v. Mailloux Fruit 
& Prod. Co. Ine., 4 A.D. 780. 

Since many of the potatoes were found to be in a bad condition 
as a result of freezing injury when inspected 


at * * * the question 
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is presented as to whether the freezing occurred prior to shipment, 
during transit, or at destination. If the freezing took place in 
either of the latter two instances, the loss must fall upon the re- 
spondent buyer; but if the potatoes were frozen prior to shipment, 
the responsibility lies with complainant. 

The undisputed evidence shows that at * * * the outside tem- 
perature on March 15, 1945, the day the shipment arrived, ranged 
from 60 to 70 degrees. At * * * on March 18 the range was from 
44 to 70 degrees. In view of these circumstances, the freezing 
could not have occurred at either of these two points. The ship- 
ment appears to have moved from the shipping point under car- 
rier’s protective service which means heaters lighted when _neces- 
sary. There was no proof that the carrier failed to perform its 
duties in this respect, but aside from this, there is evidence that 
the freezing did not occur in transit. 

Respondent introduced affidavits of * * *, manager of the * * * 
branch oflice of the * * *, and of * * *, manager of that company 
at * * *, * * * stated that he inspected the shipment at * * * and 
the “potatoes were frozen on arrival, they were all through the 
car and not just near the door which shows they were frozen when 
shipped and not while in transit.” * * * stated that on March 18 
he inspected the potatoes in car SFERD 25803 at * * * and that 
many of them were frozen. He further stated that “such potatoes 
were in sacks scattered all through the car, some sacks of frozen 
potatoes being above the floor in the middle of the load next to 
and above and below sacks which did not contain frozen potatoes.” 
Besides the inspection made at * * * by * * * the delivering car- 
rier appears to have inspected the shipment. In answer to an 
inquiry by the Fruit and Vegetable Branch, the General Agent of 
that carrier stated that the “affected potatoes were all through the 
car.” 

The evidence submitted by respondent fairly indicates that sacks 
located in all parts of the car contained potatoes showing freezing 
injury and that these potatoes had begun to thaw prior to arrival 
at * * * resulting in the ultimate loss of at least 89 sacks of pota- 
toes. Official notice is hereby taken of United States Department 
of Agriculture Technical Bulletin No. 668 issued February 1939. 
At page 9 is a statement which lends support to respondent’s con- 
tention that the freezing occurred prior to shipment. It reads as 


follows: 

“ . . Doubt often exists as to whether freezing injury found in a 
given carlot occurred during transit or during previous storage. In such 
cases it is helpful to know that freezing injury that occurred in storage 
before shipment is likely to be found scattered throughout the load, 
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whereas that due to freezing in transit will be found mostly along the 
floor and side walls and around the doorway of the car... .” 


The evidence submitted on complainant’s behalf in the form of 
an official inspection certificate, indicates that, from all outward 
appearances, the potatoes when loaded complied with the contract 
requirements. There was no statement that any of the potatoes 
did or did not have freezing injury at the time of inspection. It 
is recognized, however, that it is fairly difficult to detect whether 
potatoes have been injured by being subjected to low temperatures 
immediately prior to the time of loading. In this connection, ref- 
erence is made to the aforesaid United States Department of Agri- 
culture bulletin and to Miscellaneous Publication No. 98, dated Feb- 
ruary 1932, “Market Diseases of Fruit and Vegetables, Potatoes.” 
In Bill Bailey Company v. F. kb. Baldwin & Company, PACA 
Docket Nos. 1185 and 1103, S. 916, it was stated: 

The inspection made at destination in this case, however, should re- 
ceive considerable consideration since it is well known by fruit and vege- 
table inspectors that it is altogether possible for potatoes to be in a frozen 
condition at the time of inspection and that such freezing occurred prior 
to the time of loading ... and yet such condition might not be de- 
tected by the shipping point inspector. 

It is therefore concluded that the potatoes were frozen prior to 
loading, presumably while in storage, or during the process of load- 
ing and, further, that the reconditioning of the potatoes was han- 
dled without unreasonable delay. Since complainant failed to ship 
potatoes which met the contract requirements, and the evidence 
shows that the respondent has paid the agreed purchase price less 
the damages which it sustained from the breach of warranty, the 
complaint should be dismissed. 


ORDER 
The complaint is dismissed. Copies hereof shall be served upon 
the parties by registered mail or in person, 


(A. D. 1262) 


CULLMAN County PropucERS ASSOCIATION v. Epping ALLBROOK. PACA Doc. No. 


o 


4568. Decided June 7, 1946. 


Failure to Pay Balance of Purchase Price 


Respondent's failure to make full and prompt payment for a truckload of 
tomatoes purchased by him after his personal inspection of the tomatoes 
at complainant’s platform constitutes a violation of the act and entitles 
complainant to an award of reparation for the balance of the agreed 
price. 


Messrs. St. John & St. John, of Cullman, Alabama, for complainant. Mr. Eddie 
Allbrook, of Gulfport, Mississippi, respondent pro se. Miss Lenore H. 
Langford, Examiner. 
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Decision by Thomas J, Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

On November 16, 1945, the complainant,’ Cullman County Pro- 
ducers Association, filed a formal complaint under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
against the respondent, Eddie Allbrook, alleging failure on the 
part of respondent to pay the agreed purchase price of a truckload 
of tomatoes. 

A-copy of the formal complaint and a copy of the report of in- 
vestigation were served upon the respondent on March 12, 1946. 
A copy of the report of investigation was served on complainant’s 
attorney on March 4, 1946. No answer to the formal complaint was 
filed by respondent. Oral hearing, therefore, is waived and the 
facts alleged are deemed to be admitted, in accordance with the 
applicable rules of practice (10 F-.R. 2209 et seq.). 

The record shows that on or about August 6, 1945, complainant 
sold to respondent in the course of interstate commerce a quantity 
of tomatoes at an agreed price; that respondent inspected the toma- 
toes, noted their stage of maturity, then loaded them on his truck 
and gave complainant his check in full payment of the purchase 
price; that subsequently respondent stopped payment on the check 
and some time later sent complainant a Western Union money order 
for approximately two-thirds of the purchase price; that complain- 
ant notified respondent that this remittance was being accepted only 
as part payment on account, and that the balance of the agreed 
purchase price, plus a protest fee, is still due and unpaid. 

During an investigation by the Fruit and Vegetable Branch, re- 
spondent contended that he had settled with the complainant for 
the amount of the remittance by Western Union money order, and 
that such payment had been agreeable to complainant. Respondent 
further stated that on arrival at New Orleans the tomatoes were 
“mutilated,” and that Mr. Peck of the complainant association said 
“he would stand the loss.” Thereafter, respondent failed to reply 
to communications addressed to him by the Fruit and Vegetable 
Branch, and failed and refused to remit the balance of the pur- 
chase price of the tomatoes, and a formal complaint was filed 
against him. 

FINDINGS OF FACT 

1. Complainant is an unincorporated cooperative association, 
whose post office address is Box 305, Cullman, Alabama. 

2. Respondent is an individual whose post oflice address is Gulf- 
port, Mississippi. Prior to the time of the transactions here in- 


volved, respondent’s license had terminated, but he was subject to 
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license under the Perishable Agricultural Commodities Act. 

8. On or about August 6, 1945, complainant sold to respondent 
498 lugs of No. 2 tomatoes, 6 x 6 size and larger, at $2.25 per lug, 
and 217 lugs of No. 2 tomatoes, 6 x 7 size, at $2 per Ing, or a total 
price of $1,554.50, . 

1. The tomatoes were sold to respondent, in a cash transaction, 
at a discount due to their stage of maturity. Respondent presented 
complainant with his check dated August 6, 1945, for the full pur- 
chase price after personally inspecting the tomatoes at complain- 
ant’s platform and loading them on bis own truck. 

5. Thereafter, respondent stopped payment on the check cover- 
ing the purchase price, claiming a loss on the tomatoes. On or 
about August 22, 1945, complainant received a Western Union 
money order from respondent in the amount of $1,028.10. Com- 
plainant accepted the remittance as partial payment on account and 
notified respondent to that effect. 

6. The formal complaint seeking payment of the balance of the 
purchase price, plus a $2.50 protest fee. was filed on November 16, 
1945, and within nine months from the time the cause of action 


accrued, 


CONCLUSIONS 

No answer having been filed by the respondent, the allegations 
of the complaint must be accepted as true. As a matter of fact. 
it does not appear from the record that respondent, during the in- 
vestigation conducted by the Department, made any denial of the 
facts alleged in the Complaint. The report of investigation indicates 
that four days following the purchase of the tomatoes by respondent 
he telephoned the complainant asking for an allowance, which com- 
plainant agreed to make if the shipment had become badly dete- 
riorated. However, instead of submitting figures or evidence in 
support of his claim for a price adjustment, respondent stopped 
payment on the check given for the purchase price. Because it 
appeared that respondent was attempting to dictate the terms or 
amount of the adjustment, by stopping payment on his. original 
check and subsequently sending complainant a Western Union 
money order for approximately two-thirds of the agreed price, 
complainant is unwilling to grant an allowance and is seeking to 
recover the balance of the purchase price, plus the $2.50 protest fee. 

Based upon the record submitted, it is concluded that respondent’s 
failure to make prompt and full payment of the purchase price 
was a violation of section 2 of the act. Respondent is now indebted 


to complainant in the sum of $528.90, which should be paid to com- 


plainant with interest, and the facts should be published. 
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ORDER 

Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $528.90, with interest thereon at 5 
percent per annum from August 10, 1945, until paid. 

The facts and circumstances, as set forth herein, should be pub- 
lished, 

Copies hereof shall be served upon the parties by registered mail 
or in person and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 1263) 


M. C. RaGatz CoMPANY v. DALLAS WHOLESALE GROCER ComPpANy. PACA Doc. 

No. 4434. Decided June 10, 1946. 
Failure to Make Full Payment Promptly 

Buyers of potatoes who refused to accept them due to delay in securing pos- 
session but who, at the request of the seller, subsequently handled the 
shipment for the best advantage, held not to have made “full payment 
promptly” of the net proceeds. 

Rejection of Commodity Not Without Reasenable Cause 

Where a buyer of a carload of potatoes on a delivered price basis received 
notice from the carrier of arrival of shipment at destination but draft 
drawn by seller was delayed in the mail or by the transmitting bank and 
did not reach designated bank, and buyer could not get possession of the 
potatoes for several days and then only by paying demurrage, which 
he declined to do, it is held that rejection by buyer of the commodity 
was not without reasonable cause. 

Failure to Deliver Commodity Not Without Reasonable Cause 


Where complainant sold a carload of potatoes on a delivered price basis and 
sent delivery order and draft through bank but draft did not arrive at 
designated bank at destination in time, delay being caused by trans- 
mitting bank or in the mail, it is held that complainant’s failure to de- 
liver was not without reasonable cause. 


Mr. J. E. Gaughan, of Gaughan, McClellan & Gaughan,-of Camden, Arkansas, 
for complainant. Mr. Ben D. Rowland, of Fordyce, Arkansas, for re- 
spondent. Miss Frances D. Holtzendorff, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

By formal complaint filed October 27, 1944, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
the complainant, M. C. Ragatz Company, instituted this proceeding 
seeking reparation against the Dallas Wholesale Grocer Company. 
It is alleged that respondent failed and refused to accept delivery 
and make payment for a carload of seed potatoes purchased from 
complainant. 

Respondent answering on December 6, 1944, denied that he neg- 
lected and refused to accept the potatoes “on the basis of the con- 
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tract of sale agreed upon,” alleged that he “complied with all terms 
of the contract,” and was damaged by complainant’s action in the 
sum of $21.46, and asked for an award in that amount. 

A copy of the complaint, together with a copy of the report of 
investigation, was served on respondent on November 17, 1944. On 
the same date a copy of the report of investigation was served on 
complainant. s 

A formal hearing was held at Fordyce, Arkansas, on July 31, 1945, 

Complainant’s proof consists of the deposition of M. C. Ragatz, 
one of the members of complainant partnership. He testified to the 
effect that on or about January 31, 1944, complainant’s broker, 
located at Little Rock, Arkansas, reported the sale to respondent 
of a carload of Minnesota State Certified Triumph seed potatoes 
at a price delivered at Fordyce, Arkansas: that the broker indi- 
cated a “rush shipment” was wanted, and complainant therefore 
diverted to his own order at Fordyce, Arkansas, notify respondent, 
a carload of potatoes, being car URT 19507, that had been shipped 
from Baker, Minnesota, on January 29: that on the same day the 
car was diverted, a draft was drawn on respondent and forwarded 
for collection through complainant's bank: that no notice had been 
received at that time to send the draft to any particular bank at 
Fordyce, Arkansas; that the broker’s confirmation of the sale, which 
specified that the draft was to be sent to the Fordyce Bank & Trust 
Company, was not received until after the draft had been forwarded: 
that complainant did not know of the delay in arrival of the draft 
until receipt of respondent’s telegram of February 14. 1944: that 
if complainant had been notified that the draft had not arrived the 
car would have been released on open billing. Complainant chal- 
lenged respondent’s claim that he had resold the potatoes at a pro‘it. 

Respondent testified at the hearing to the effect that the purchase 
was made by telephone; that he was not notified by the carrier of 
the arrival of the car on February 7 but did receive notice of its 
arrival either on the night of February 8 or the morning of Feb- 
ruary 9; that respondent went to the bank designated in the broker’s 
confirmation of sale but was informed that no draft was there, and 
without the bill of lading he could not have the car switched to the 
Rock Island tracks upon which respondent’s warehouse is located: 
that respondent was unsuccessful in attempts to telephone the broker : 
that respondent had resold the potatoes to several buvers for de 
livery not later than February 15; that the broker called respondent 
about acceptance of the shipment (apparently on February 12), and 


respondent told the broker that the potatoes had arrived but no 
bill of lading or draft for the price was at the bank: and that he 
would take the potatoes but there had to be an “adjustment for 
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damages and the demurrage on car.” February 14 respondent wired 
complainant: 


“NO DELIVERY ORDER AT FORDYCE BANK DEMURRAGE AC- 
CRUING WIRE STLOUIS SOUTHWESTERN RAILWAY HERE TO RE- 
LEASE CAR UPON RECEIPT OF OUR CHECK FOR $1254.51 LESS 
DEMURRAGE CHARGES AND THEY WILL TRANSIT SAME TO YOU 
IMMEDIATELY.” 


Complainant answered respondent by wire the same day to the 


effect that it was wiring the agent of the railroad to deliver the 
shipment upon payment of $1,254.51, and stating that “demurrage 
is your baby.” Complainant also wired the St. Louis & Southwest- 
ern Railroad, referred to by the parties as the Cotton Belt line, 
to deliver the potatoes upon payment of the amount of the draft. 
The railroad agent answered complainant by wire on February 15 
that it could not accept payment as requested but that respondent 
would accept the potatoes if complainant would authorize the 
Fordyce Bank & Trust Company to accept his check, “otherwise 
would not accept.” and that the demurrage then amounted to $21.53. 
Complainant advised respondent that it was “wiring Fordyce Bank 
Trust reduce draft $21.53 cover demurrage,” and would adjust any 
further difference, but respondent objected, saying demurrage would 
amount to more than the amount stated, that his customers were 
cancelling orders, and that he would handle only for complainant’s 
account. Respondent finally offered to “handle car to best advan- 
tage for all concerned” and submit “differences to Washington for 
arbitration,” and complainant on February 16 agreed to this pro- 
posal, 
FINDINGS OF FACT 

1. Complainant is a partnership composed of M. C. Ragatz and 
Loretta Ragatz, doing business in the partnership name of M. C. 
Ragatz Company, at East Grand Forks, Minnesota. 

2. Respondent is an individual who is doing business in the name 
of Dallas Wholesale Grocer Company, at Fordyce, Arkansas. Dur- 
ing the period covered in the complaint, respondent was licensed 
under the act. 

%. On January 29, 1944, complainant began negotiations for the 
sale of potatoes to respondent. The negotiations were conducted 
through Geo, F. Porbeck Company, a broker of Little Rock, Arkan- 
sas. On January 29, 1944, the broker wired complainant to “rush 
shipment.” On January 31, 1944, the parties agreed upon the price 
and complainant sold to respondent a carload of Minnesota Certi- 
fied Triumph potatoes, size 1% inches and larger, consisting of 450 
100-pound sacks, at the agreed price of $3.55 per sack delivered to 
respondent at Fordyce, Arkansas. The contract of sale was oral. 
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Respondent informed the broker to draw upon him for the price 
through the Fordyce Bank & Trust Company. The broker on Jan- 
uary 31 con‘rmed the purchase by telegram to the complainant but 
gave no details other than the price. On the same day the broker 
issued and mailed to seller and buyer a memorandum of the terms 
and conditions of sale. 

4, Complainant loaded and shipped a carload of potatoes from 
Baker, Minnesota, on January 29, 1944. Upon being informed by 
the broker of the completion of the sale contract on January 31, 
1944, complainant applied the carload shipment of January 29, 
heing car URT 19507, to respondent’s order and diverted the car to 
itself at Fordyce, Arkansas, “advise” respondent. On February 2, 
1944, complainant's draft against respondent for the purchase price 
was forwarded for collection through the First National Bank of 
Grand Forks, North Dakota, which in turn sent the draft to the 
Kirst National Bank of Fordyce, Arkansas. 

& Car URT 19507 arrived at Fordyce, Arkansas, on February 7, 
1944, and respondent was informed by the agent of the St. Louis & 
Southwestern Railroad on February 7 and also by post card mailed 
late on February 8 of the arrival of the car. 


6. On February 9 or 10 and on other dates up to and including 
February 12, 1944, respondent called at the Fordyce Bank & Trust 
Company to pay the draft drawn by complainant for the price and 
to receive a written order directed to the railroad to deliver the car- 
load of potatoes to respondent, but each time was informed by the 
bank that the draft was not there. Respondent notified the broker 
on February 12 that the draft was not at the bank and wired com- 
plainant direct on February 14 that the draft was not at the Fordyce 
bank. At that time demurrage had accrued on the car and was 
increasing each day. Respondent offered to pay complainant the 
net price, less the accumulated demurrage on the car, but complain- 
ant refused to accept payment of the amount offered. 

7. On February 16 respondent proposed to complainant to han- 
dle the potatoes “to best advantage for all concerned” and submit 
their dispute to the Department for arbitration, to which complain- 
ant agreed. 

8. Respondent sold 202 sacks of the potatoes for $609.55, a total 
of 238 sacks were dumped as not salable at any price, and 10 sacks 
were lost through shrinkage in the process of reconditioning. Re- 
spondent paid $342.99 freight, $112.17 demurrage, $15.35 labor costs. 
and $3.00 drayage, totaling $473.51, leaving net proceeds of $136.04. 


9. The complaint was filed on October 27, 1944, which was within 
nine months from the date the cause of action accrued. 
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CONCLUSIONS 

The important question is whether the evidence establishes a re- 
jection by respondent without reasonable cause. Complainant, the 
seller, acted through the broker. The broker and respondent entered 
into the oral contract of sale in a telephone conversation. There- 
after the broker issued a memorandum of sale. This specification 
appeared on the memorandum: “Draft through Fordyce Bank & 
Trust Co., Fordyce, Arkansas.” Respondent claims that he told 
the broker to route the car over the Rock Island Railroad. The 
broker says that no routing of the car was specified by respondent. 
The broker’s memorandum is dated January 31, 1944. The broker 
says that the order was “wired in” the same day, The report of 
investigation includes a copy of the wire. On receipt of the broker’s 
wire of January 31, complainant diverted a carload of potatoes that 
had been shipped on January 29 and drew on respondent for the 
price through the First National Bank of Grand Forks, North 
Dakota. The draft was sent to the First National Bank of Fordyce, 
Arkansas, for collection. The carload of potatoes arrived at Fordyce 
on February 7. Respondent called at the Fordyce Bank & Trust 
Company to pay the draft and receive the delivery order several 
times between February 9 or 10 and February 12, and also informed 
the broker that the draft and delivery order were not at the bank. 
On February 14 the draft was received by the First National Bank 
of Fordyce and was presented to respondent for payment, or he was 
informed where it could be paid. Demurrage on the car as of 
February 14 amounted to $15.40, and the following day it increased 
to $20.90 excluding tax. Complainant insisted that respondent was 
responsible for payment of the demurrage. The respondent refused 
to pay the draft and leave the matter of who should pay the demur- 
rage to later adjustment. According to respondent, the Cotton Belt 
line would not switch the car to respondent’s warehouse on the Rock 
Island tracks, nor could respondent obtain possession of the pota- 
toes without paying the draft and getting the order bill of lading 
or a shipper’s delivery order. Respondent claims that due to such 
delay his customers canceled their orders for the potatoes, the price 
declined, and he in turn refused to accept the shipment. 

Complainant has filed a brief wherein it is pointed out that at 
the time it received the broker's confirmation of sale, which pro- 
vided that the draft was to be sent to the Fordyce Bank & Trust 
Company, “the draft had already been forwarded.” It had been 
forwarded, but not to the bank designated by respondent and there 
is no evidence that any effort was made by complainant to correct 
the error after receipt of the confirmation of sale. Respondent indi- 
cated that he had what he considered very sufficient reasons for 
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designating the particular bank to which the draft should be sent. 
Respondent said he did not want the draft to go to the First 
National Bank because of previous “difficulties” with that bank. 
It may also be that the bank respondent designated was the bank 
with which he carried an account and had established credit, and 
that he could arrange with that particular bank for an advance of 
funds, if needed, to pay the draft. The stipulation that the draft 
be sent to the designated bank was a material condition of the con- 
tract, and respondent was under no obligation to pay the draft at 
any other bank. 

Complainant states that respondent was derelict in failing to 
notify complainant until the morning of February 14 that the draft 
had not arrived. Respondent informed complainant’s broker prior 
to February 14 that the draft and delivery order were not at the 
bank. ‘This was notice to complainant if any such notice was needed, 
although the effect of such notice was nullified by respondent’s agree- 
ing with the broker that he would call complainant by long distance 
telephone, collect, concerning accumulated demurrage and the fail- 
ure of the draft to arrive, and failing to do so. It was not until 
February 14 that complainant was in fact advised of the delay in 
arrival of the draft. 

It is also suggested by complainant that respondent could have 
secured a release of the car by depositing with the carrier cash in 
the amount of 125 percent of the amount of the draft or by obtain- 
ing a surety bond to protect the carrier. Surely no such added 
burden shifted to respondent. But it was stated on behalf of com- 
plainant that if respondent had informed complainant that the draft 
had not arrived the car would have been released on open billing. 
Regardless of what complainant’s attitude would have been upon 
receipt of such notice, it is evident that good business practice would 
require that one party to a contract, in this case the respondent, 
who knows that the draft has not arrived and that demurrage is 
accumulating, should notify the other party, who obviously is not 
fully informed, in order that appropriate action may be taken. And 
while respondent’s failure to act in this respect may not impose 
upon him legal liability, the matter is one that should not go un- 
noticed. 

Respondent alleges in his answer that he sustained damages of 
$21.46 because of complainant’s actions. The report of investiga- 
tion contains letters from respondent stating that he had received 
orders for the contents of the car which would have given him a 
profit of 85 cents per sack. The damages claimed by respondent, 
to be recoverable, must have resulted from a violation of the act. 


A failure to deliver without reasonable cause seems to be the only 











5 A.D. 478 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


requirement of section 2 of the act that may be applied to the facts 
relied upon by respondent to establish his counterclaim. 

The delay in arrival of the draft seems to have been caused by 
the postal service. Complainant had no knowledge of the delay 
until respondent’s wire of February 14 was received, and upon 
receipt of such notice tried to get the car released in the manner 
suggested by respondent. Complainant followed the usual course 
of business in drawing upon respondent for the price, and ‘did not 
know, when the draft was forwarded, that it was to go to a speci- 
fied bank. ‘The facts and circumstances of this case do not, in our 
opinion, establish a failure to deliver without reasonable cause. This 
conclusion necessarily disposes of respondent’s counterclaim. 

While the question of respondent’s acceptance of the shipment 
hy failure to notify complainant of his rejection thereof within 
24 hours after being notified of the arrival of the car at Fordyce 
is not presented by the pleadings nor discussed in the written argu- 
ments of the parties, the report of investigation shows that com- 
plainant, in the informal complaint, charged a failure to reject 
within the time stated. The point will, therefore, be considered. 

The regulations (7 CFR, Cum. Supp. 46.2, paragraphs q. r, and s), 
state the meaning of “rejection without reasonable cause” to include 
a failure to accept produce within a reasonable time. “Reasonable 
time,” with respect to rail shipments, means not to exceed 24 hours 
after receipt of notice of arrival of the produce at destination, Fail- 
ure of the purchaser to notify the seller of rejection within a rea- 
sonable time (24 hours) is deemed to be an acceptance. These pro- 
visions must be considered in connection with the buyer’s right to 
obtain possession of the commodity. This was a delivered sale con- 
tract, and in order to put the buyer in default a valid tender of the 
goods by the seller was required. Notice of arrival of the car did 
not constitute a tender of the potatoes. Complainant was also re- 
quired to tender the shipping documents in order that respondent, 
upon paying the purchase price, could get delivery of the potatoes 
from the carrier. Here the shipping documents were never ten- 
dered in accordance with the contract. It is therefore concluded 
that the 24-hour rule does not apply. 

It is concluded (1) that respondent did not reject the potatoes 
without reasonable cause; (2) that complainant did not fail to 
deliver without reasonable cause; (3) that since respondent has 
failed to “make full payment promptly” to complainant of the net 
proceeds of $136.04 such failure to account and pay was, and is, in 
violation of section 2(4) of the act; (4) that reparation should be 
awarded complainant in the amount stated; (5) that the facts should 
be published; and (6) that the counterclaim should be dismissed. 
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ORDER 

Within 30 days from the date of this decision respondent shall 
pay complainant, as reparation, $136.04 with interest thereon at 5 
percent per annum from May 31, 1944, until paid. 

The facts as set forth herein shall be published. 

Respondent’s counterclaim is dismissed. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A, D. 1264) 
PACA Doc. No. 4451.* Decided June 10, 1946. 
Dismissal—Failure to Comply With California Statute of Frauds 
Requiring Agent’s Authority to be in Writing 
Where complainant allegedly contracted to purchase garlic through respond- 
ent’s broker and respondent denied the contract and refused to deliver, 
it is held that since the broker’s authority to sell for respondent was 
not in writing as required by the California Statute, the complaint should 
be dismissed. 
Custom for Broker to Sign Memorandum Under Oral Authority— 
Statute of Frauds 


It is the usual custom throughout the produce trade for a broker to act 
for both seller and buyer in negotiating sales, and, except in those places 
where the law is specifically contra, the signing of a memorandum by a 
broker under oral authority is sufficient evidence of the contract of pur- 
chase and sale to satisfy the Statute of Frauds. 

Mr. Albert Picard, of San Francisco, California, for complainant. Mr, Late- 

rence Livingston, of San Francisco, California, for respondent. Mr. 

Richard F. McCarthy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), the complainant seeks 
reparation for damages resulting from respondent’s failure to deliver 
two carloads of garlic allegedly sold to complainant. A copy of the 
complaint and a copy of the report of the investigation made by the 
Fruit and Vegetable Branch, Department of Agriculture, were 
served upon respondent. An answer and an amended answer were 
tiled by respondent, and an oral hearing was requested. 

The complaint, alleges, in part, that on or about June 22, 1944, 
respondent by contract in writing sold to complainant two carloads 
of garlic at 18 cents per pound, f.o.b. shipping point, for shipment 
during September or sooner, and that the contract was negotiated 
by * * *, brokers, who acted as agent for both complainant and 





*As explained in Prefatory Note, the identities of the parties are not disclosed.—Fd. 
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respondent in negotiating the contract. The complaint further al- 
leges that respondent failed, neglected, and refused to ship the two 
carloads of garlic and that such actions constitute a violation by 
respondent of section 2 of the act, and further that the complain- 
ant suffered loss and was damaged in the sum of $2.700, the differ- 
ence between the contract price and the market or current price of 
garlic of the kind and quality contracted for at the time when the 
same ought to have been delivered. 

The respondent’s answer denies that he ever, during the 1948 or 
1944 season, appointed or agreed to have the * * * act as an agent 
in any, capacity whatsoever, verbally or in writing. By consent of 
the examiner, an amended answer was later filed by respondent 
which denies generally that respondent sold to complainant the two 
The amended answer further denies that the 


carloads of garlic, 
* or by 


alleged contract of purchase and sale was negotiated by * * 
any person, or that this company or any person acted in negotiating 
-the alleged contract as agent for both complainant and respondent. 
As a further and separate defense to the complaint, respondent al- 
leges that at no time did he ever authorize, either orally or in writ- 
ing, * * * to act as his agent in the sale of garlic; that the alleged 
contract was executed by * * * and * * * without respondent’s 
authority, oral or written; that the two carloads of garlic are of a 
value in excess of $500; that no money or other consideration was 
given to respondent by * * * or * * *; that no note or memoran- 
dum in writing of the alleged contract of purchase and sale was 
signed by respondent or by an authorized agent of respondent; and 
that the purported contract is invalid and unenforceable under the 
provisions of section 1624a of the Civil Code of California and sec- 
tion 1973a of the Code of Civil Procedure of California, and under 
the provisions of section 2309 of the Civil Code of California. 

The oral hearing of this proceeding was commenced on September 
21, 1945, at * * *. Both parties were represented by counsel. The 
only witness present at the hearing was * * *, a broker and com- 
mission merchant doing business under the name of * * * in * * *, 

The testimony of * * *, as witness for complainant, shows that 
the alleged authority to sell two carloads of garlic to complainant 
was given by respondent in a telephone conversation, respondent 
being at that time in * * * and * * * at * * *, * * * testified that 
he told respondent he would wire out that night to confirm the sale 
of these two carloads of garlic to * * * at 18 cents a pound and 
the * * * in * * * would send respondent a confirmation of sale, and 
respondent said that was all right. According to * * *, his office 
sent to respondent a confirmation, a copy of which was received in 
evidence upon stipulation of counsel. This witness also testified 
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that from his experience as a broker in the produce business, he 
has found that the practice is for the broker to find a buyer and 
seller and verbally confirm the business; that most brokers send 
written confirmation of the verbal contract: and that brokers “never 
have authorized contracts.” meaning, apparently, written authority 
to act as an agent in making a contract. 
At the conclusion of the testimony of * * 
motion to dismiss the complaint upon the grounds that 
not been satisted and that the statute 
The hearing was con 


* counsel for respondent 


presented 
the statute of frauds had 
could not be obviated by custom and usage. 
tinued by the examiner, with consent of counsel, to enable each of 
the parties to file briefs upon the respondent’s motion to dismiss. 


FINDINGS OF FACT 
ond 


1. *The complainant is a partnership composed of 
eS 


* doing business as * * *, whose = office address is 
* * sogih 


2. The respondent is an individual, * * *, doing business as ° 


whose post office address is * and the respondent was soni 


under the Perishable Agricultural Commodities Act as a dealer, 


commission merchant, and/or broker at the time of the alleged 


transaction. 

3. The alleged contract between complainant and respondent 
** + * > > ree & & 
* * * doing business under the name of * * *, 


was negotiated by 
* * 


verbally by certain telephone conversations between the said 


and the respondent. * * wired the * * * in * * * advising them 


of the alleged sale and the confirmation of the alleged sale was sent 
by * * * to respondent. This method of negotiating contracts fol- 
lows the practice of trade custom in the produce business, testified 


to by the said * * *, 


4. The alleged contract, shown as complainant's Exhibit No. 1, 
describes a sale of two carloads, each containing 600 bags of 50 
— each, of new 1944 crop late-keeping California garlic, fully 
cured, 85 percent U.S. No. 1 at 1S cents per pound, f.0.b. shipping 
past, for shipment during September or sooner when ready, to 

. for account of * * *, and was signed for * * * by * * *, and 


for the buyer by * * *. Said contract was not signed by the re- 
spondent. 

5. There is no showing either from the testimony in the record 
or from the pleadings or other evidence that either * * * or the * * * 
was ever authorized in writing to act as agent for the respondent. 

CONCLUSIONS 

Sections 1624a and 1724 of the California Civil Code and section 
1973a of the California Code of Civil Procedure read the same, as 
follows: “A contract to sell or a sale of any goods or choses in 
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action of the value of five hundred dollars or upwards shall not be 
enforceable by action unless * * * some note or memorandum in 
writing of the contract or sale be signed by the party to be charged 
or his agent in that behalf.” Section 2309 of the California Civil 
Code provides: “* * * authority to enter into a contract required 
by law to be in writing can only be given by an instrument in 
writing.” 

Complainant contends in its brief that the motion to dismiss 
should be denied because (1) proceedings under the Perishable Agri- 
cultural Commodities Act are primarily to determine the facts and 
the Secretary is not bound by the strict rules of pleading or evi- 
dence of judicial proceedings; and (2) it has been held in previous 
decisions under the act that contracts are taken out of the Statute 
of Frauds where the broker, acting on behalf of both parties, signed 
the confirmation. 

In /rving Williams Co. v. Leef-Schniebolk Co., & A.D. 988 it was 
held that a state statute of frauds may be interposed as a defense 
in proceedings under the act, although in that particular proceed- 
ing it was concluded that there was a sufficient receipt and accept- 
ance to take the contract involved therein out of the operation of 
the applicable statute. This decision awarding reparation to com- 
plainant was affirmed by the United States District Court for the 
Southern District of New York in a memorandum decision Civil 
28-552 dated November 9, 1945, 

If properly authorized, a broker may represent both parties to a 
contract in executing the note or memorandum required by the 
statute, Many decisions under the act have so held though the 
broker’s authority from the buyer and seller does not appear to 
have been in writing. However, in none of these proceedings did 
the parties contend that the applicable state statute required the 
agent’s authority to be in writing. 

It is now firmly established that a complainant must satisfy the 
statute of frauds, that is, he must have an enforceable contract 
thereunder in order to obtain a reparation award under the act. 
Irving Williams Co. v. Leef-Schniebolk Co., supra. Section 23809 
of the California Civil Code is so closely connected with the pro- 
visions of the California statutes constituting the Statute of Frauds 
as to be an integral part thereof. The failure to comply with sec- 
tion 2309 will make a contract unenforceable as will the failure to 
comply with section 1724. #. A. Wood Lumber Co, v. Moore Mill 
& Lumber Co, 97 F.2d 402 (C.C.A., 9th, 1938). In Georgia Peanut 
Vo. Vv. Farro Products Co, 96 F.2d 440 (C.C.A., 9th, 1988) the 
court said : 
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In our opinion the provisions of the California Code sections are sub- 
ject to but one interpretation, that is, that everyone exercising an au- 
thority to sell or buy save the specifically excluded auctioneer, whether 
a broker or any other class of agent, must have written authority to 
enter into a contract required to be made in writing. 

Apparently, it was with such a statute in mind that it was stated 
in Prentice Packing & Cold Storage Co. v. Springer Produce House, 
PACA Docket No. 93, S. 129: 

It is the usual custom throughout the produce trade for the broker 
to act for both seller and buyer in negotiating sales of this nature and 
with this in view, this Department has uniformly held, ercept in those 
places where the laws of the jurisdiction are specifically contra, that 
the signing of a “Standard Memorandum of Sale” or a “Standard Con- 
firmation of Sale” by the broker is sufficient evidence in writing of the 
contract to satisfy the requirements of the Statute of Frauds. (Italics 
supplied.) 

Therefore, it is concluded that the contract involved in this pro- 
ceeding is not enforceable because the alleged authority of * * * to 
contract on respondent’s behalf to sell the two carloads of garlic 
was not in writing as required by section 2309 of the California 
Civil Code. The motion to dismiss should be granted. 


ORDER 
The complaint is hereby dismissed. 
Service hereof shall be made on the parties. 


(A. D. 1265) 


SAN Pat VEGETABLE Company, INc. v. Sip KymMAn. PACA Dog. No. 4428. De- 
cided June 138, 1946. 


Breach of Contract—Failure to Follow Shipping Instructions 
Where buyer of tomatoes gave instructions for protective service during 
transit but seller, without notice to buyer, added instructions for standard 
ventilation of car on arrival at destination, held to be breach of con- 
tract by seller which gave buyer the right to rescind contract and reject 
tomatoes or accept shipment and assert claim for damages based on 
seller’s breach of contract. 


Practice and Pleading—Contents of Answer—lIssue Not 
Raised by Answer Not Considered 
Where buyer of tomatoes contended that they were not waxed as required 
by contract but such defense was not pleaded in the answer, the issue 
was not considered because not raised. 


Breach of Contract—Effect of Failure to Ice 


Where in the sale of tomatoes the contract called for “initial ice at shipping 
point’, it was not complied with by ice supplied at a point 60 miles 
from shipping point. 





Constructive Acceptance—Unlawful Rejection—Twenty-four Hour Rule 


Where buyer of tomatoes did not reject for cause within 24 hours after being 
notified of arrival of car at destination, such failure to reject held to 
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constitute a constructive acceptance and the buyer’s failure to take pos- 
session of shipment constitutes a rejection thereof without reasonable 
cause. 

Reshipment and Sale of Rejected Commodity Justified 

Where seller of rejected tomatoes forwarded them for resale on another mar- 

ket due to excessive stocks at original destination market, held that seller 
acted with due diligence and for the purpose of receiving the best re- 
sale price obtainable. 

Accounting—Expense Items on Resale Considered Proper 


Where buyer rejected tomatoes at original destination and seller forwarded 
them to another market for resale, items of expense on resale were 
considered and approved. 


Mr. Seward R. Moore. of Minneapolis, Minnesota, for complainant. Mr. Fred 
Stua, of Cleveland, Ohio, for respondent. Mr, John T. McGrath, Exam 


iner. 


Decision hy Thomas J, Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

On October 2, 1944. the San Pat Veectable Company. Ine., whose 
address is Sinton. Texas, fled a formal complaint under the Perish- 
able Agricultural Commodities Act. 1930 (7 U.S.C. 1940 ed. 499a 
et seq.), against Sid Kyman, an individual. of Cleveland, Ohio. 
seeking reparation for loss sustained by complainant on resale of a 
car of tomatoes which was rejected by respondent. Complainant 
alleges that it sold the tomatoes to respondent at prices f.o.b. ship- 
ping point in Texas, and that upon arrival at Cleveland respondent 
refused to accept the shipment by reason of a decline in the market. 

Respondent answering claims breach of contract provisions as to 
ventilating and icing of the car in question. Respondent also alleges 
that complainant added to his loss by diverting the car from Cleve- 
land, Ohio, to Buffalo, New York for resale. 

The record includes a report of investigation that was served on 
respondent by registered mail on November 13, 1944, and on com- 
plainant on November 15, 1944. 

A hearing was held in Cleveland, Ohio, on July 19, 1945, Re- 
spondent was represented by counsel at the hearing. Complainant 
submitted its proof in the form of depositions of witnesses, although 
R. A. Peterman, of the C. TH. Robinson Company, also appeared as 
a witness for complainant. Complainant was not represented by 
counsel at the hearing. 

The record shows that on June 20, 1944, complainant sold to 
respondent a carload of tomatoes shipped on June 19, 1944, in car 
PFE 9376. The contract was made through C, TH. Robinson Com- 
pany, of Cleveland, Ohio, acting as broker for both parties. On 
the date of sale complainant sent the following confirmatory wire 


to the broker: 
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“REFERENCE PHONE—CONFIRMED KYMAN PFE 9876 4.25 5.50 
SHIPPED NINETEENTH INITICE DIAGONAL VENTS STLOUIS 
REICE PIVC TO CLEVELAND ...” 

The broker’s memorandum of sale signed by R. A. Peterman of 
the C. H. Robinson Company, dated the same day, contained the 
following shipping instructions: 

“Shipped open, initial ice at shipping point diagonal vents open to 
St. Louis reice at St. Louis close vents to destination”. 

Also on June 20, 1944, the complainant diverted car PFE 9376, 
which was originally consigned to the San Pat Vegetable Company, 
St. Louis, Missouri, to respondent at Cleveland, giving the follow- 
ing instructions to the carrier: 

“Car now rolling initice Shreveport Diagonal Vents to St. Louis, 
Change to Initice Shreveport Diagonal Vents to St. Louis Reice to Ca- 
pacity at St. Louis, Mo. PIVC from St. Louis to Cleveland, Ohio Std. 
Vents on arrival at Cleveland” (Italics supplied). 

Car PFE 9376 arrived at Cleveland on Saturday, June 24, 1944, 
at 2:05 p.m. Respondent was notified of arrival at 5:00 a.m. on 
Monday, June 26, 1944. Charles Schiappacasse, in charge of buy- 
ing and selling for respondent, testified that shortly after receiving 
notice of arrival of the car he made an inspection of its contents 
and requested Federal inspection, which was made at 10:30 a.m., 
June 26, 1944. Schiappacasse further testified that after his in- 
spection he notified Peterman that the shipment was not what he 
had ordered and that he could not accept it. At 1:10 p.m. on June 
26, 1944, the broker sent the following telegram to complainant: 

“ARRIVED KYMAN DISSATISFIED ACCOUNT DEFECTS. SE- 
CURED GOVERNMENT INSPECTION DEFECTS RANGE FOUR TO 
THIRTEEN CONDITION DEFECTS DISCOLORED SUNKEN AREAS 
TWO TO FOUR. FAILS USONE HERE. SHIPACASSE KYMANS MAN 
PREFERS NOT HANDLE REALIZES MORAL OBLIGATION WILLING 
ACCEPT .85 ALLOWANCE CLAIMS WILL STILL LOSE MONEY BUT 
CONSIDERS BETTER THAN FUSSING. FOR THE PAST TWO YEARS 
THEYVE BEEN STAUNCH SUPPORTERS SAN PAT BRAND. SUG- 
GEST CONSIDER ACCORDINGLY. WIRE INSTRUCTIONS. PFE 
9376". 

On the same date complainant replied by wire to the broker as 
follows: 

“ANSWERING GOVERNMENT INSPECTION UPHOLDS FOB _IN- 
SPECTION CONDITION UPHOLDS QUALITY OF TOMATOES CAR 

; SOLD FOB AND TOMATOES ARE GOOD QUALITY AND CONDITION 
' FROM REPORT WE UNABLE GRANT ANY ALLLOWANCE KYMAN 
PFE 9376 ALSO ASK THAT OUR DRAFT BE PAID PROMPTLY WE 
BILLED CAR OPEN AT YOUR INSISTENCE WHENEVER WE DE- 
LIVER A CAR WITH ONLY 2 TO FOUR PERCENT CONDITION DE-° 
FECTS WE CONSIDER THAT VERY GOOD ARRIVAL DO NOT WASTE 
WIRES FURTHER APPEALS UNABLE MAKE ANY ALLOWANCE.” 


Se ee 


Sane ee 
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At 10:34 a.m., June 27, 1944, the following telegram from the 
broker to complainant was dispatched from Cleveland: 

“KYMAN ADVISES REJECTING. INSPECTION FORTY PERCENT 
TURNING THIRTY FIVE PERCENT RIPE VENTS OPEN WIRE ICING 
INSTRUCTIONS. PROSPECTS RESELLING HERE FAIR. SUGGEST 
WIRE CURRY’S OFFICE FOR ACCEPTANCE. MEANTIME GIVE US 
ICING INSTRUCTIONS. PFE 9376.” 

The parties maintained their indicated positions relative to the 
transaction and on June 28, 1944, after notification by the broker 
that he was unable to place the shipment in Cleveland, complainant 
ordered immediate standard refrigeration and diverted the car to 
Joseph Rothenberg, Buffalo, New York, who resold the tomatoes on 
that market. Complainant’s claim is for $1481.09, the difference 
hetween the amount for which the tomatoes were sold to respondent 
and the amount realized by complainant from the resale. 

FINDINGS OF FACT 

1. Complainant, San Pat Vegetable Company, is a corporation 
with main offices at Sinton, Texas. 

2, Respondent is an individual, Sid Kyman, doing business under 
the trade name of Sid Kyman Company, whose address is Northern 
Ohio Food Terminal, Cleveland, Ohio. Respondent was licensed 
under the act at the time of the transaction involved herein. 

3. On June 20, 1944, complainant sold to respondent through 
C. H. Robinson Company, acting as broker for both parties, one 
carload of U.S. No. 1, San Pat brand waxed East Texas tomatoes, 
at $4.25 per lug for size 6x6 and larger straight pack, and $3.50 
per lug for size 6x7 double wrapped bottoms, total price $2,704.25 
f.o.b. Timpson, Texas. Shipment was made on June 19, 1944, in 
car PFE 9376. The contract of sale included provision for initial 
ive at shipping point, diagonal vents to St. Louis, Missouri, reice at 
St. Louis, closed vents to Cleveland. 

t. The car was initially iced at Shreveport, Louisiana, about 
sixty miles from shipping point. Complainant added to protective 
service instructions by ordering vents open on arrival of the car at 
Cleveland. 

5. The car arrived at Cleveland, Ohio, on June 24, 1944. Re 
spondent, as consignee, was notified of such arrival at 5:00 aan. on 
June 26, 1944, and rejected the shipment at about 10:00 a.m. the 
following day. 

6. After respondent's rejection of the shipment, complainant was 
unable to dispose of the tomatoes in) Cleveland and diverted the 
ear to Buthalo, New York for resale. Resale was made at Bulfalo 


promptly and with reasonable care, and resulted in net proceeds of 


$1,225.16. 











rece pene: ETA? 
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7. Complainant sustained a loss of $1,481.09, this being the dif- 
ference between the sale price to respondent and the net amount 
realized from the resale, no part of which has been paid by re- 
spondent. 

8; Formal complaint was filed on October 2, 1944, which was 
within nine months after June 26, 1944, when the cause of action 
accrued, 

CONCLUSIONS 

In addition to the defense pleaded in respondent’s answer to the 
effect that complainant breached icing and ventilating instructions, 
Charles Schiappacasse, buyer for respondent, testified that the to- 
matoes were not waxed as required by contract specifications. Com- 
plainant contends that respondent’s denial that the tomatoes were 
waxed is improper because such defense was not pleaded. Section 
17.8 (b) of the rules of practice (10 FR. 2209 ef seg.) provides that 
the answer shall contain “a precise statement of the facts which 
constitute the grounds of defense * * * and shall specifically admit, 
deny, or explain each of the allegations of the complaint, unless 
respondent is without knowledge, in which case the answer shall 
so state.” Paragraph 2 of the complaint contained complainant’s 
allegations as to the terms, conditions and specifications of the sale, 
including a specification that the tomatoes were waxed. Respondent, 
in his answer, denied the allegations of paragraph 2 of the com- 
plaint “because it does not quote the full terms and conditions of 
the contract.” Ina subsequent part of the answer it is stated that 
complainant alleged in the complaint “what was purchased and the 
price to be paid” but did not “state the shipping instructions given.” 
Respondent then alleged what his shipping and icing instructions 
were and the details of the contract with respect thereto. In view 
of the foregomg, it is concluded that the answer did not “specifi- 
cally” deny that the tomatoes were waxed, and thereby the answer 
failed to raise the issue. It is also noted that at the time of rejec 
tion Schiappacasse failed to claim that the tomatoes were not waxed, 
and there is no evidence that the claim was made at any time prior 
to the hearing. 

Complainant presented evidence in the form of testimony by depo- 
sition of Ben Benson, its Vice President, seeking to establish that 
by custom and usage in the East Texas tomato shipping district 
during June, 1944, the term “initial ice’? meant icing at the nearest 
available icing station. But the contract in this case, as stated in 
the broker’s memorandum of sale, a copy of which was forwarded 
to complainant and to which complainant took no exception, did not 
call for “initial ice”; it called for “initial ice at shipping point.” 


Shipping point was ‘Timpson, ‘Pexas, and complainant's own evi 
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dence is to the effect that the car was not iced at shipping point, but 
was ordered iced in transit at Shreveport, Louisiana, some sixty 
miles away. It is concluded, therefore, that there was at least a 
technical failure on the part of complainant to comply with this 
provision of the contract. Since the car in question was shipped the 
day before the date of the contract, complainant's error consisted 
of failure to describe with proper accuracy the first icing of the car- 
load of tomatoes offered for sale. ‘ 

In connection with the negotiation of the contract, respondent 
gave instructions for the protective service to be provided the car. 


‘ 


These instructions were furnished complainant and were made a 


part of the contract as expressed in the broker’s memorandum of 


sale. On its own initiative, and without notice to respondent, com- 
plainant added to those instructions by ordering standard ventila- 
tion on arrival at Cleveland. Witnesses for complainant asserted 
that opening the vents on arrival was beneficial for the reason that 
a car of tomatoes standing on track in hot weather with little or 
no ice would generate heat which should be allowed to escape through 
open vents. Schiappacasse testified for respondent that opening of 
the vents would have an opposite effect and would tend to accelerate 
ripening and decay of the tomatoes. Whether the instruction to 
open vents at destination was good or bad, it is clear that com- 
plainant had no duty or right to give it. The carload of tomatoes 
in question was sold in transit f.o.b. shipping point. When the 
buyer gave the shipper instructions as to the protective service he 
wanted, it was the responsibility of the shipper to instruct the car- 
rier to provide exactly the service ordered by the buyer. In Freeman 
Klectric Co. Vv. MacMillan, 89 Cal. App. 264, 264 P. 491 (1925), it was 
held that failure of a shipper to obey shipping instructions justified 
the buyer in refusing to accept the goods. See also 7he Bearman 
Fruit Company Vv. H. L, Still, PACA Docket No. 1469, S. 1836. 
Giving additional protective service instructions in this case was a 
breach of the contract by the complainant which entitled the re- 
spondent to rescind the contract and reject the shipment, or to con- 
tinue under the contract, accept the tomatoes and assert his claim 
for damages resulting from the shipper’s breach. § 69, Uniform 
Sales Act; //erman-McLean vy. Carpenter, 3¢ Ohio App. 58, 174 
N.E. 160 (1929). Having these alternative courses available to him, 
it remains to be seen which respondent elected, either expressly or 
by a course of conduct, to follow. 

Under the regulations (7 CFR, Cum. Supp. 46.2(1r)(s)) the pur 
chaser must give the seller notice of rejection within twenty-four 
hours after notice of arrival, or an acceptance will be presumed. 
Such notice must be in clear and unmistakable terms. Mere com 
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plaint regarding a shipment, with or without a request for reduc- 
tion in price, cannot be considered as a notice of rejection. H. /). 
Jeffords Company v. Mathew Mercurio, 4 A.D. 346. The evidence 
shows that respondent was notified of arrival of the car at 5:00 a.m. 
on June 26, 1944. Schiappacasse testified at the hearing: “After 
my inspection I went to Peterman and told him the car wasn’t 
what I had ordered and didn’t come in as I ordered, and I couldn't 
accept it.” The implication was that notice of rejection was thus 
given on the morning of June 26, 1944. But shortly after 1 p.m., 
the same day, the broker, who was agent for both parties, notified 
complainant by wire that Schiappacasse “prefers not handle realizes 
moral obligation willing accept .85 allowance.” And after com- 
plainant refused to make any allowance the broker wired complain- 
ant at 10:34 a.m. on June 27, 1944, that “Kyvman advises rejecting.” 
These telegrams were attached to the complaint and were introduced 
at the hearing by Peterman. The accuracy of these telegrams, as 
stating the substance of conversations between respondent and the 
broker, was not disputed by respondent. It is presumed that in 
each case the statements made by respondent were communicated 
promptly to complainant by the broker. The two telegrams are 
therefore accepted as expressing a reluctance to handle and request 
for reduction in price on June 26, which did not constitute a rejec- 
tion, and a rejection of the shipment at about 10 o'clock on the 
morning of June 27. From this it is concluded that the rejection 
was not made within twenty-four hours after notice of arrival. Re- 
spondent is therefore deemed to have constructively accepted the 
shipment, thereby waiving his right to terminate the contract for 
breaches by the shipper but retaining his right to claim damages 
as a result of such breaches. After the constructive acceptance, 
refusal by the respondent to take possession of the tomatoes con- 
stituted a rejection without reasonable cause within the meaning of 
section 2 of the act. Bacon Brothers v. Gobble Feed and Seed Co., 
4 A.D. 359. 

Respondent has not alleged or proved any damages as a result of 
breaches of the contract by complainant, so there is no basis for an 
award to respondent. 

Respondent’s counsel contended in his brief that the twenty-four 
hour rule should not be considered in this case because its application 
was not pleaded. It is true that the complaint did not state that 
the shipment was not rejected within a reasonable time or within 
twenty-four hours. But the fact of rejection was pleaded and copies 
of the telegrams referred to above, which indicated the time of 
rejection, were, as previously pointed out, attached to the complaint. 
It is sufficient if the facts pleaded and proved establish that the 
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rejection took place more than twenty-four hours after notice of 
arrival; it is not necessary that the applicability of the regulation 
itself be specifically pleaded. 

Respondent also contended that complainant could have resold the 
tomatoes to better advantage in Cleveland. Cleveland market re- 
ports for the period in question were received in evidence and 
indicated that prices were declining. On June 20, 1944, the market 
was firm with Texas lugs 6x6 and 6x7 quoted at 5.00-5.50. On June 
27, 1944, the market was weak with Texas lugs 6x6 and larger 
quoted at 4.00-4.25, Schiappacasse testified that the drop in tomato 
prices in Cleveland was “on account of the excessive amount of ripe 
tomatoes on the market at the time.” The broker informed com- 
plainant that he could not place the car in Cleveland whereupon 
complainant contacted other markets and diverted the car to Joseph 
Rothenberg, Buffalo. New York, on June 28, 1944. 

Respondent offered testimony of Thomas Zingalie, a commission 
merchant in Cleveland, that he would have accepted the car in 
question on consignment if it had been offered to him. He did not 
testify that he offered to handle the car or that he would have 
realized any specific amount therefrom. The mere fact that a mer- 
chant at the original market would have handled rejected produce 
on consignment is unimportant in the absence of a showing that such 
handling would have been advantageous and that the shipper knew 
or in the exercise of reasonable diligence should have known of the 
availability of such handling. In this connection, R, A. Peterman, 
the brokerage representative, called as complainant’s witness, testi- 
fied on cross-examination that he could not get “a decent offer on 
the car” in Cleveland. It is concluded that complainant acted with 
due diligence and with a view to receiving the best price obtainable 
on resale of the car of tomatoes. 

Respondent contended that deductions for freight and other 
charges shown in the account sales of Joseph Rothenberg should not 
be allowed since they were not supported by paid bills. The account 
sales was introduced to establish the amount received by complainant 
from the sale of the tomatoes after rejection by respondent. While 
it is customary for commission merchants to forward the original 
paid freight and other bills to shippers, and such bills should be 
attached to an account sales introduced in evidence, the absence of 
such bills does not require a disallowance of the charges in ques- 
tion. In this case a copy of the paid freight bill was attached to 
the report of investigation. The other deductions do not appear 
to be excessive or unusual in a transaction of this kind. It is there- 
fore concluded that the deductions should be allowed for the pur- 


poses of this proceeding, 
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Respondent’s rejection of the produce was without reasonable 
cause and in violation of section 2 of the act. Reparation should be 
awarded complainant for damages sustained, amounting to $1,481.09, 
with interest, and the facts should be published. 

From the supplemental report of investigation, dated April 25, 
1946, copies of which were served on the parties, it appears that 
complainant has filed a claim against the carrier for damages to 
the shipment, and the carrier has made an offer of settlement which 
complainant, pending decision in this proceeding, has declined to 
accept. Since the award will give complainant full recovery under 
the contract, respondent will be entitled to any amount collected 
from the carrier. 

ORDER 

Within 30 days from the date of this decision respondent shall 
pay complainant, as reparation, $1,451.09, with interest thereon at 
5 percent per annum from June 26, 1944, until paid. 

The facts and circumstances herein shall be published, 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 


20 days after its date. 


(A. D. 1266) 
In re Ropert EB. Sueenty, PACA Doc, No. 4554. Decided June 14, 1946. 


Denial of Application for License—Limitation Period 


Applicant’s rejection without reasonable cause of two carloads of 
and his false and misleading statements made for the purpose of induc- 
ing the shipment of another carload of produce constitute practices 
prohibited by the act, warranting the denial of an appplication for a 
license, and such practices engaged in by the applicant more than two 
years before the hearing on his application for a license, held not 
barred from consideration. 


produce 


Mr. Cleve W. Allen, of Atlanta, Georgia, for Production and Marketing Ad- 
ministration. Respondent, pro se. Mr. Dan P. Chisholm, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 

This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 499a et seq.), instituted ‘by a complaint 
filed by the Production and Marketing Administration, the com- 
plainant, on March 12, 1946. It was alleged that the respondent, 
Robert E. Sheehy, of Mobile, Alabama, applied for a license under 
the act but was not entitled to it because he had engaged in prac- 
tices of the character prohibited by the act in January, February, 
April, and May, 1944. Copies of the complaint and the rules of 
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practice were served on respondent by registered mail on March 15, 
1946. On a postal card dated March 16 respondent wrote that he 
was preparing an answer, but none was filed. On April 4 respondent 
was notified that a hearing would be held in Mobile on April 11. 
At the appointed time and place the hearing was held before Exam- 
iner Dan P. Chisholm of the Little Rock, Arkansas, office, Office of 
the Solicitor. Cleve W. Allen of the Atlanta, Georgia, office, Office 
of the Solicitor, appeared for the complainant. Respondent did 
not appear. By testimony, depositions, and exhibits complainant 
presented evidence of the facts alleged in the complaint, which are 
shown below in the Findings of Fact. Evidence was received con- 
cerning other transactions also, but as such transactions were not 
mentioned in the complaint, no findings or conclusions are based 
upon them. 

After the hearing, neither party filed suggested findings. On 
May 7, 1946, the examiner filed his report, substantially proposing 
the findings contained in this order, and recommending denial of 
the application. He proposed the conclusion that while some of the 
transactions were violations of the act, they did not constitute a 
basis for denying the application because they occurred over two 
years before the hearing. Copies of the report were served on both 
complainant and respondent on May 12. Neither filed exceptions, 
although respondent stated, on a postal card received by the Hear- 
ing Clerk on May 24, that he was “preparing a typed answer.” 
On June 12, 1946, the record was submitted to this office, where this 
order has been prepared. On the same day we received a letter 
from respondent denying and explaining some of the allegations 
of the complaint, but not mentioning the examiner's report. 


FINDINGS OF FACT 


1. Respondent is Robert E. Sheehy, whose post office address is 
General Delivery, Mobile, Alabama. On February 13, 1946, he ap- 
plied for a license under the act as a fruit and produce broker. 

2. In January 1944 respondent agreed to purchase a mixed car- 
load of celery, cabbage, and oranges, “f.o.b. acceptance final” from 
Chase & Company; Sanford, Florida, to be shipped from Sanford 
to Mobile. The produce was so shipped in car ACL 43525, but 
respondent rejected it without reasonable cause. 

3. About January 27, 1944, respondent, while doing business as 
Gulf Fruit & Brokerage Company, purchased a carload of potatoes 
from Burns & Bay, Nampa, Idaho, for shipment from Shelly, Idaho, 
to Mobile. The potatoes were so shipped in car PFE 91860, but 
respondent rejected them without reasonable cause. 

4. During April and May, 1944, respondent, while doing busi- 
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ness as Gulf Fruit & Produce Company, represented falsely to 
Pacific Coast Fruit Distributors, Los Angeles, California, that he 
was authorized to act as purchasing agent or broker for I. N. Price 
& Company, Cincinnati, Ohio. By such false representation he 
caused Pacific Coast Fruit Distributors to ship a carload of onions 
in car SFRD 35842 from Blythe, California, to I. N. Price & Com- 
pany, Cincinnati, with the result that the shipper had to arrange 
to sell the onions in Cincinnati after learning that I. N. Price & 
Company had not ordered them. 












5. At the times of the transactions mentioned above, respondent 





was not licensed under the act and is not now so licensed. 






6. By reason of the above violations of the act, respondent is 
unfit to engage in the business of a licensee under the act. 






CONCLUSIONS 
Paragraph (b) of section 4 of the act requires refusal to issue a 
license under various conditions if the Secretary has taken specified 







action within two years. This is apparently the reason for the 


examiner's statement that the transactions mentioned in Findings 2 






and 3, which occurred more than two vears before the hearing, 






could not be a basis for denying the application here. The com- 






plaint does not seek to deny the application because of any prior 





finding that respondent had been responsible for violating the act. 
Paragraph (d) of section 4 authorizes denial of an application if 
it is found that the applicant is unfit for license “by reason of hav- 
ing prior to the date of the application engaged in any practice of 
the character prohibited by” the act. There is no limitation here, 
and all the transactions in the findings are properly considered in 
determining respondent’s fitness. The nature and number of his 










violations amply authorize the conclusion that he lacks the sense of 






responsibility required of one who is authorized to represent absent 






shippers, and is no fit person to be licensed under the act. His 






application for license should be denied. 






Respondent’s letter received after the time allowed for filing ex- 
ceptions contains no evidence and no reasons to alter the above con- 
clusions. He states that he is entitled to a license, but gives no 
satisfactory explanation of the facts proved against him, nor of his 







failure to contest them. 






SANCTION 


Respondent’s application for license is denied. 






This order shall be published and served on the parties, 
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(A. D. 1267) 
PACA Doc. No. 4456.* Decided June 17, 1946. 


Receiver of Commodity Without Agreement as to Price Required to 
Pay its Reasonable Value 

Where complainant as agent for the owner of a carload of oranges diverted 
it to respondent who, after inspection of the oranges at destination was 
to agree with complainant on the price but no price was agreed to, 
nevertheless complainant paid the freight, filed a claim for damages 
with the railroad carrier, sold the oranges, and tendered the net proceeds 
of sale to complainant, plus an amount paid by the carrier on the dam- 
age claim, which complainant declined to accept, it is held: (1) respond- 
ent having accepted and received the oranges without an agreement as 
to price was obligated to pay their reasonable value, (2) the net pro- 
ceeds on resale, plus the net amount received from the carrier for dam 
ages to the shipment, constituted evidence of reasonable market value 
of the oranges. 


Jurisdiction of Secretary Under Act not Dependent Upon Amount 
Involved or Diversity of Citizenship 

Where complainant as agent for the owner of a carload of oranges sought 
payment from respondent, the receiver thereof at destination, and re- 
spondent contended that whereas the dispute is not between citizens 
of different states, and the amount involved is not in excess of $3,000, 
the Secretary is without jurisdiction to determine the matter, it is held 
that the act applies to transactions in interstate commerce and juris 
diction of the Secretary is not depe ndent upon the amount in controversy 
or diversity of citizenship. 


Constitutional Law—Determination of Constitutionality of 
Act by Administrative Body 

Where receiver of oranges without agreement as to price urged at the hear- 
ing that complainant’s action under the act to recover price allegedly 
agreed upon, violated Fifth amendment to the Federal Constitution De- 
cause procedure did not constitute due process, and also violated the 
Seventh amendment because the right to jury trial was not preserved 
held that it is not the function of an administrative body to pass upon 
the constitutionality of a statute under which it acts. 


Evidence—Effect of Mere Attachment of Exhibits to Complaint 


Where in a hearing under the act complainant offered the complaint and 
exhibits thereto attached for the purpose of Be yr ang them a part of the 
record” but put in no evidence to support claim for damages, held, that 
examiner’s receipt of them in evidence as a pleading and not as prooi 
was proper. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. Frank EF 
Trobaugh, of West Frankfort, Illinois, for respondent. Vr. John J. 
Toohey, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 

PRELIMINARY STATEMENT 
This proceeding under the Perishable Agricultural Commodities 
Act of 1980 (7 U.S.C. 1940 ed. 499a et seq.), was instituted by the 
filing of a formal complaint on November 8, 1944. The complain- 
ant, * * *, in effect alleges that on May 24, 1944, while acting as 
agent for * * *, it sold a carload of oranges to the respondent, * * *, 
in the course of interstate commerce, on a “price arrival” basis; 


*As explained in Prefatory Note, the identities of the parties are not disclosed Kd 
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that. upon arrival of the oranges at destination respondent agreed 
with complainant upon a price of $1,796.06 and accepted them; that 
although the total purchase price including freight was $1,796.06, 
respondent offered complainant in full payment for the carload only 
$1.802.19, which offer complainant rejected: and that there is due 
and owing complainant from the respondent the sum of $1,796.06. 
Attached to the complaint and made a part thereof is an assign- 
ment by the * * * to complainant of all interest in and to its claim 
and right of action against * * *, “for monies... due” on the car- 
load of oranges in question. 

Respondent admits that his check for $1302.19, offered as a com- 
promise in full settlement for the oranges, was returned by the com- 
plainant: admits owing complainant $710.23, which amount was later 
reduced to $636.22. and alleges that after arrival of the car at desti- 
nation complainant stated that the load included 150 cases of 
Valencia oranges, and warranted that all the oranges in the car 
were full pack, large size, fresh, and of marketable quality: that 
the oranges were rough in texture and undersized, and complainant 
and respondent agreed over the telephone that the respondent would 
accept them and pay complainant the fair market value thereof. 
Respondent denies that he agreed to pay the prices shown on com- 
plainant’s invoice dated June 2. 1944, a copy of which is attached 
to and made a part of the complaint. and avers that this invoice 
was not received until after a part of the oranges were sold. 

Respondent denies that the Seeretary has jurisdiction over the 
dispute because the transaction was purely intrastate, and the amount 
In controversy is less than $3,000. 

In an amendment to his answer, the respondent claims the See 
retary is without jurisdiction to determine the matters in dispute 
because (1) as between the litigants there is no diversity of citizen 
ship: (2) the act fails to provide a trial by jury and, therefore, 
deprives the respondent of a right guaranteed him by the Seventh 
Amendment to the Constitution: and (2) the proceeding is also con- 
trary to and in violation of the Fifth Amendment to the Constitu 
tion of the United States. 

An oral hearing was held at * * * September 26, 1945, 

Briefs have been submitted by both parties. 

The record discloses that pursuant to a telephone conversation 


hetween * * * of complainant partnership and respondent on 
May 24, 1944, car URT 96444, originating in * * *, was diverted 
to respondent at * * *: that prices were to be agreed upon after 


*. that on June 2, 


inspection of the oranges by respondent at 
1944, the day of arrival of the shipment at destination, respondent 
sent * * * the following wire: “Oranges arrived. Rough texture, 
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undersize”; that on June 2, 1944, and on several other occasions 
between that date and June 9, * * * and respondent engaged in 
telephone conversations regarding the oranges. The freight bill, 
issued at destination under date of June 5, shows that the car con- 
tained 561 boxes of oranges. The freight agent’s inspection report, 
dated June 10, 1944, shows that unloading of this car was com- 
pleted June 7, that 191 crates were broken with oranges bruised 
and showing decay and that the damage was apparently caused by 
shifting and was located throughout the car. 

No testimony was offered on behalf of the complainant. Re- 
spondent, however, testified at considerable length as to his nego- 
tiations with * * * both before and after arrival of the car. Accord- 
ing to respondent, although he talked with * * * on the. telephone 
the day the car arrived, and several other times between that date 
and. June 26, the day he sent * * * his check for $1,302.19 in full 
settlement for the carload, he never agreed to pay the prices shown 
on the invoice which he received from * * *. Respondent claims 
that although this invoice was dated June 2. it was not received 
until June 9, at which time a considerable portion of the carload 
had been sold. He states that when he told * * * that the oranges 
were undersize, not packed according to the sizes marked on the 
boxes, and that they were rough in texture and showed some decay 
from the top of the car, * * * told him that he had found out from 
his manifest that there were 150 cases of Valencia oranges in the 
car and that he would find the Valencia oranges were a lot better 
than the other variety. * * * and several other witnesses testified 
that they found the oranges at the bottom of the carload to be worse 
than those at the top. When * * * informed * * * of this, * * * 
told him to “go ahead and take care of that car of oranges, I don’t 
need it in * * *, The market is shot up here.” From this and other 
conversations with * * *, * * * understood that he was to handle 
the car “to the best advantage.” * * * did not interpret this to 
mean that he was to handle the car on a commission basis but that 
a price would later be agreed to based upon the reasonable market 
value of the oranges. 

Included in the record is considerable testimony to the effect that 
the oranges were in bad condition when inspected and while the car 
was being unloaded. Respondent and other witnesses testified that 
the oranges were sold at prices which reflected their fair cash mar- 
ket value. Sales records which purport to show the amounts realized 
for different lots of the oranges were introduced in evidence. These 
records do not show the car number, lot number or any mark identi- 
fying the items sold but * * * and * * *, his bookkeeper, and other 
witnesses, testified that they had reference to the oranges received 
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in car URT 96444. The testimony of * * * and * * *, wholesale 
fruit dealers, indicates that oranges of good quality were selling 
from $5.00 to $6.00 per box at that time. 







FINDINGS OF FACT 


1. Complainant, * * *, is a partnership consisting of * * * and 
* * * 







, whose address is * * *, 

2. Respondent is an individual whose address is * * *. At the 
time the transaction involved herein took place, he was licensed 
under the act. 

3. Pursuant to an agreement reached in a telephone conversa- 
tion on May 24, 1944, between complainant, as agent for the * * *, 
and respondent, car URT 96444 containing 561 boxes of oranges 
which originated in * * *, was diverted to the respondent at * * *. 

4. No agreement as to the price of the oranges was reached dur- 
ing the conversation of May 24. Prices were to be determined after 
inspection of the oranges contained in the car had been made by 
Fos, 










respondent on arrival 

5. The car arrived at * * * on June 2, 1944, and after inspecting 
a few boxes of the oranges at the top of the carload, respondent 
wired the complainant as follows: “Oranges arrived. Rough tex- 
ture and undersized.” 

6. Respondent talked with * * * on June -2, 1944, and advised 
him that because of the condition of those oranges he could see from 
the car door, he did not want the shipment. However, respondent 
paid the freight on the shipment and took delivery of and disposed 
of the oranges. 

7. On June 2 complainant issued an invoice listing 561 crates of 
Ultimate brand oranges in car URT 96444, at prices varying from 
$5.50 for the larger sizes to $3.00 for the smaller sizes. The total 
amount of this invoice was $2,428 less $631.94 deducted for freight. 

8. The car contained 561 crates of oranges of which 191 crates 
were broken. On a claim for damages against the railroad for 
injury to the shipment during transit, the * * * recovered $385.49 
for respondent. For this service, the agency charged and received 
from the respondent 20 percent of such amount, or $77.10. Re- 
spondent paid net freight charges on the shipment of $722.72. 

9 On June 26, 1944, respondent forwarded his check in the 
amount of $1,302.19 to the complainant in full payment for car- 
load URT 96444. Complainant rejected the offer and on Novem- 
ber 10, 1944, returned the check to the respondent who then with- 
drew such offer. 

10. On November 6, 1944, the * * * of * * *, assigned to the com- 
plainant all interest in its claim and right of action against re- 
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spondent “for monies and/or damages” due it on car URT 96444. 

11. At the hearing on September 26, 1945, respondent admitted 
liability to complainant in the amount of $636.22 and tendered that 
amount to the attorney for complainant in full settlement of the 
transaction. This offer was rejected. 

12. As of June 3, 1944, after respondent had inspected and 
started to unload the oranges, they were of the reasonable market 
value of $636.22. 

13. A formal complaint was filed on November 8, 1944, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

Complainant in its brief argues that the preponderance of the 
evidence shows that complainant is entitled to an award of the full 
amount asked for, $1,796.06. Respondent in his brief states that 
“This controversy involves only a question of fact.” Even though 
respondent concedes that the only question presented is one of fact, 
he contends that because the dispute is not between citizens of dif- 
ferent States and the amount involved does not exceed $3,000.00, 
the Secretary of Agriculture has no jurisdiction in the matter, and 
that the United States District Court would have no jurisdiction 
on appeal. But the jurisdiction conferred by the Perishable Agri- 
cultural Commodities Act, 1930, supra, applies to transactions in 
interstate commerce and is not dependent upon the amount in con- 
troversy or diversity of citizenship. Avruger v. Acme Fruit Co., 
7 F. (2d) 67 (C.C.A. 5th 1935). As the complaint herein is based 
upon a contract involving a carload of oranges which originated 
* * * and had its final resting place in * * *, there is no question 
as to the interstate character of the transaction. In this connec- 


tion, it is noted that the freight bill presented to and paid by re- 
** to # * #. 


in 


spondent covered transportation charges from * 

Respondent also contends that the proceeding violates the Sev- 
enth Amendment to the Constitution because the right to trial by 
jury is not preserved, and that the procedure does not constitute 
due process as required by the Fifth Amendment to the Constitu- 
tion. The applicability of these provisions is not considered here, 
since it is not the function of an administrative body to pass upon 
the constitutionality of a statute which the law-making body has 
committed to it for administration. Panitz et al. vy. District of 
Columbia, 112 F. (2d) 39 (App. D.C. 1940); 7. A. Spilman v. 
Bracker Vegetable Sales Company, PACA Docket No. 3217, S. 
2254; In the matter of the Petition of Mutual Orange Distributors, 
1 A.D. 207 (215); /n re BF. K. Hardison Seed Company, 3 AD. 
730 (787). 
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Concerning the question of damages, the evidence is to the effect 
that the price of the carload was to be determined after respondent 
had inspected the oranges at destination but complainant put in no 
evidence to show that agreement was reached on the price. 

The hearing record shows (Tr. 7) that complainant’s attorney 
offered the complaint and exhibits thereto attached for the purpose 
of “making them a part of the record.” The examiner obviously 
admitted them as a pleading rather than as proof, because immedi- 
ately following his statement admitting them he inquired of  re- 
spondent’s counsel : “Do you wish to proceed now with your proof?” 
The mere attachment of exhibits to the complaint did not make them 
admissible as proof. In P. Rafelson vy. John T. Handy Company, 
PACA Docket No, 3233, S. 2704, it was stated: 

“The practice of attaching exhibits to pleadings as a part thereof is 
a proper one. Such attachment, however, does not make them competent 
and receivable in evidence over proper objection . . . the objections made 
at the hearing to the exhibits that were attached to the complaint, 


but had not otherwise been made competent, seem to have been meri- 
torious and were properly sustained by the examiner.” 


Of course, in default cases, in certain types of shortened procedure 
cases, and where facts alleged in the complaint are admitted in the 
answer, the rule is otherwise. Since complainant put in no evidence 
in support of the complaint and respondent testified that there was 
no oral agreement as to price, there is no competent proof of an 
agreement or assent by respondent to pay $1.796.06. 

Section 9 of the Uniform Sales Act provides. in part, that the 
price may be left to be fixed in such manner as may be agreed. 
The regulations defining certain trade terms (7 CFR, Cum. Supp. 
16.24 (bb)) recognizes that seller and buyer may agree to leave 
the matter of price for determination after the buyer has had suf- 
ficient time to inspect the commoditiy on arrival at destination. 

Where, in an action at law, the terms of sale were complete except 
for an agreement fixing the price, the law implies a price equiva- 
lent to the reasonable value of the goods. Standard Coal Co. v. 
Stewart, 72 Utah 272, 269 Pac. 1014 (1928); Jn re Pierce, Butler 
Pierce Mfg. Co., 246 F. 814 (C.C.A. 2d 1917). In a case where 
seller failed to prove the agreed price as alleged, the court per- 
mitted recovery of the reasonable value of the goods. A/spaugh v. 
Dillon, 83 Conn. 65, 75 Atl. 82 (1910). 

In is concluded that respondent having received and accepted the 
oranges and complainant having failed to prove an agreement as 


to price, reparation should be awarded complainant for their rea- 
sonable value. There is evidence that the oranges in question were 
sold by respondent for the gross sum of $1,050.55; that respondent 
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paid freight on the shipment in the amount of $722.72; and that 
respondent recovered the net sum of $308.39 from the railroad com- 
pany for damages to the shipment while in transit. The net return 
on the carload was thus $636.22. The sum of $626.22 is accepted 
as the reasonable market value of the oranges here involved since 
there is no other evidence of reasonable value and respondent has 
admitted liability to complainant in that amount on account of this 
transaction. 

It is concluded that although payment was tendered by respondent, 
first in the amount of $1,802.19, and later in the amount of $636.22, 
both tenders being refused by complainant, respondent’s failure to 
pay the reasonable value of the oranges was technically in violation 
of section 2 of the act, and that reparation should be awarded com- 


plainant in the amount of $636.22. 


ORDER 
Within 30 days from the date of this decision respondent shall 
pay complainant, as reparation, $636.22. ~ 
Copies hereof shall be served on the parties by registered mail, 
or in person, and, except as to date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 1268) 


E. E. Fap_er COMPANY v. VERMILLION Propuce ComMPaNy. PACA Doe. No. 
4579. Decided June 20, 1946. 
Failure to Pay Purchase Price 


Where complainant sold watermelons to respondent who accepted them upon 
arrival, failure of respondent to pay for the melons entitles complainant 
to an award of reparation for the purchase price. 


Ernest E. Fadler Company, of Kansas City, Missouri, complainant, pro se. 
Vermillion Produce Company, of Keokuk, Iowa, respondent, pro se. Mr. 
Frederick W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.). The 
formal complaint was received on February 11, 1946. The com- 
plainant alleges therein that on July 24, July 31, and August 6, 
1945, it sold to the respondent three carloads of watermelons and 
that respondent received and accepted the watermelons but has failed 
and refused to pay the agreed purchase prices. An award of repa- 
ration for the total amount of $1,209.07 is requested by complainant. 
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E. E. FADLER CO. v. VERMILLION PRODUCE CO. 5 A.D. 501 


On investigation of the informal complaint received October 13, 
1945, was made by the Fruit and Vegetable Branch. The report 
issued as a result of this investigation is contained in the record. 
A copy of the complaint and a copy of the report of investigation 
were served upon the respondent on April 1, 1946. 

The respondent did not file an answer to the complaint. In ac- 
cordance with the rules of practice, this failure to file an answer 
constitutes a waiver of oral hearing, and is deemed to be an admis- 
sion of the facts alleged in the complaint. 


FINDINGS OF FACT 

1. Complainant is a partnership, composed of KE. E. Fadler and 
Frank LL, Kenworthy, doing business as FE. FE. Fadler Company, 
whose address is 311 Produce Exchange Building, Kansas City. 
Missouri. 

2. Respondent is an individual, George L. Vermillion, doing 
business as the Vermillion Produce Company, at 1306 Main Street, 
Keokuk, Iowa. At the times of the transactions alleged in the com- 
plaint, respondent was licensed under the act. 

3. On July 24, 1945, complainant sold to respondent one car- 
load of 990 watermelons, weighing 29,600 pounds, at $1.75 per ewt. 
f.o.b. Texas shipping point or a total price of $518. 

4. On July 21, 1945, complainant sold to respondent one car- 
load of 1,159 Black Diamond watermelons, 25,845 pounds, at $1.55 
per ewt. f.o.b, Texas shipping point or a total price of $342.16. 

+» On August 6, 1945, complainant sold to respondent one car- 
load of 1,211 Black Diamond watermelons, 25,845 pounds, at $1.55 
per ewt. f.o.b. Texas shipping point or a total price of $348.91. 

6. On or about July 24, July 31, and August 6, 1945, complain- 
ant shipped cars T&HO 61704, RD 21216 and PFE 31704, respec- 
tively, from Floresville, Texas, in interstate commerce to respondent 
at Keokuk, Iowa. These cars contained the watermelons purchased 
by respondent from complainant. 

7. Respondent accepted the three carloads of watermelons upon 
arrival at Keokuk, but failed to pay the respective purchase prices, 
a total amount of $1,209.07. 

§. The formal complaint was filed February 11, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 
During the investigation by the Branch of the informal com- 
plaint filed October 13, 1945, one letter was received from respondent 
after the complaint had been brought to its attention. This letter 
which is in the report of investigation, and is part of the evidence 


in this proceeding, contains an admission by respondent of its in- 
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debtedness for the full amount claimed by. complainant. Subse- 
quently, a plan was agreed to by complainant under which re- 
spondent was to make periodic payments until the full amount of 
the indebtedness was paid. No payments were made by respondent, 
however, and the proceeding was reopened for formal consideration. 

Respondent’s failure to pay promptly and fully the purchase 
prices of the watermelons purchased from complainant constituted 
a violation of section 2 of the act. Reparation should be awarded 
complainant in the amount of $1,209.07, and the facts should be 
published. 

; ORDER 

Within 30 days from the date of this order respondent shall pay 
to complainant $1,209.07, with interest at 5 percent per annum from 
August 15, 1945, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies of this decision shall be served on the parties by registered 
mail or in person, and, except as to the date of payment of repara- 
tion and service on the parties, this order shall become effective 20 
days after its date. 


(A, D. 1269) 
PACA Doc. No. 4553.* Decided June 24, 1946. 


Dismissal—Settlement Between Parties 
The parties to this proceeding having satisfactorily settled the claim for 
reparation, the complaint is dismissed. 


Messrs. Blanksten & Lansing, of Chicago, Illinois, for complainant. Mr, David 
Siskind, of New York, New York, for respondent. Mr. John T. Pearson, 


Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER DISMISSING COMPLAINT AND COUNTERCOMPLAINT 

On November 19, 1945, the complainant filed a formal complaint 
against the respondent under the Perishable Agricultural Commodi- 
ties Act, 1980 (7 U.S.C. 1940 ed. 499a et seg.) for the recovery of 
the contract purchase price of an interstate carload shipment of 
carrots. Respondent filed an answer denying all liability in con- 
nection with this shipment and a counterclaim for damages result- 
ing from the complainant’s alleged failure to deliver carrots which 
met contract requirements. Prior to the time set for the hearing in 
this matter, the parties filed notice that these claims had been amica- 
bly settled and for this reason the complaint and the countercom- 
plaint are hereby dismissed. 

Service hereof shall be made on the parties. 





*As explained in Prefatory Note, the identities of the partie’ are not disclosed.—Ed. 
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LAKE CO. FRUIT EXCHANGE v. THURSTON FRUIT CO., INC. 5 A.D. 503 


(A. D. 1270) 


LAKE County Fruit EXCHANGE v. THURSTON Fruit Company, Inc. PACA Doe. 
No. 4584. Decided June 24, 1946. 
Failure to Account and Pay Proceeds from Consignments for Sale 


Where respondent as agent sold at auction carloads of pears shipped by com- 
plainant and respondent failed to render account sales to complainant 
and to pay over the proceeds, complainant is entitled to an award of 
reparation for the net proceeds less the commission due respondent for 
its services. 


Lake County Fruit Exchange, of Kelseyville, California, for complainant, 
Thurston Fruit Company, Inc., of Bloomfield, New Jersey, for respondent. 
Mr. Frederick W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 19380 (7 U.S.C. 1940 ed. 499a et seg.). Complain- 
ant filed formal complaint against the respondent on March 4, 1946. 
The complainant alleges that it consigned two carloads of pears to 
the respondent to be sold for complainant’s account and that the 
respondent received and sold these shipments but failed to render 
accounts of sales or to pay complainant the net proceeds. The com- 
plaint contains a request for an award of reparation in the amount 
of the actual net proceeds received by respondent from the sales 
of these two carloads, which is alleged to be approximately $4,776.29. 

The first informal complaint was received on April 15, 1944, and 
a more detailed informal complaint was received May 13, 1944. 
The Fruit and Vegetable Branch then initiated investigations to 
determine the facts, many of which were unknown to the complain- 
ant. The results of these investigations are embodied in the report 
of investigation which is contained in the docket. The report of 
investigation is made part of the evidence by section 47.7 of the 
rules of practice and relevant material therein has been included 
in the Findings of Fact. 

A copy of the complaint and a copy of the report of investiga- 
tion were served upon respondent on April 19, 1946. Respondent 
was given 20 days from that date to file an answer to the complaint 
but an answer was not received. In accordance with the rules of 
practice, section 47.8(c), failure to file an answer within the time 
prescribed constituted a waiver of hearing and an admission of the 
facts alleged in the complaint. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is Kelseyville, 


California. 
2, At the time of the transaction alleged in the complaint, re- 
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spondent was a corporation doing business at 204 Franklin Street, 
New York, New York, and was licensed under the act. 

3. By an agreement dated June 7, 1943, complainant appointed 
respondent to act as its exclusive agent in the selling and distri- 
bution of pears packed for interstate and export shipment under 
the complainant’s brands. Respondent agreed that as soon as any 
carload of fruit was sold at auction or by private sales, it would 
wire the complainant the results of the sales by sizes. Respondent 
guaranteed the prompt collection of the proceeds from all sales and 
for its services was to receive six percent of the gross receipts or 
sale price on all auction and private sales and eight percent of the 
sale price on all f.o.b. shipments. 

4. On August 6, 1948, respondent wired complainant that it had 
sold five carloads of Bartlett pears, 85 percent U. S. No. 1 Combi- 
nation, to Andrews Brothers of Detroit, Michigan, for $4.25 per 
lug f.o.b. Pursuant to this wire, complainant shipped five carloads 
of pears from Kelseyville, California, consigned to “Thurston Fruit 
Co.—Advise Andrews Bros.—Detroit, Michigan.” Only two of the 
tive carloads shipped are involved in this proceeding, PFE 61347 
and ART 16285. 

5. The pears in cars PFE 61347 and ART 16285 were shipped 
August 15 and 16, 1948, respectively, for movement in interstate 
commerce. On August 23, 1943, respondent diverted the two ship- 
ments from Andrews Brothers to Mills Brothers, Chicago, Illinois, 
and there the pears were sold at auction. The pears in car PFE 
61347 were sold on August 25, 1943, for $3,092.60 and the net pro- 
ceeds of $2,306.85 were paid to respondent. The other carload of 
pears, ART 16285, was sold on August 26, 1943, for $3,198.70 and 
respondent received the net proceeds of $2,469.54. 

6. Under the agency agreement of June 7, 1943, respondent was 
entitled in sales by auction to a commission of six percent. The 
gross sales prices totaled $6,292.30, and respondent’s commission 
would be $377.54. The total net proceeds owing to complainant 
from respondent was $4,776.39, less the commission of $377.54, or 
$4,398.85. | 

7. Respondent did not forward to complainant an account of 
sales on these two shipments and no part of the net proceeds of 
$4,398.85 has been paid to complainant. 

8. The first informal complaint was filed on April 15, 1944, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The complainant proceeded in the complaint on the theory that 
the two shipments of pears involved in this action were consigned 
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to respondent to be sold for complainant’s account and an award 


of reparation was requested for the net proceeds received by re- 
spondent from the sale of the pears at auction. From the facts of 
record, however, it appears that actually the two carloads of pears 
were not originally shipped on a consignment for sale basis but were 
shipped pursuant to notice received from respondent that the pears 
had been sold on an f.o.b. basis to a named party. This seeming 
(liscrepancy is explained by complainant in a letter received during 
the investigation of the informal complaint. There, complainant 
stated that it was not in a position to say whether respondent 
advised of any rejection by the buyer or whether complainant di- 
rected or authorized the diversion of the shipments to Chicago. 
Complainant further stated that under the agreement of June 7, 
1948, it relied on respondent’s judgment to place the pears in which- 
ever market it felt they would sell best and, therefore, it was not 
relying on this contract for sale but was merely attempting to receive 
the proceeds which resulted from respondent’s ultimate handling 
of the shipments on a consignment basis. Since this is a ratification 
by complainant of the manner in which the shipments were handled 
by respondent as its agent, the commission of six percent expressly 
authorized in the agency agreement for handling of consignments 
would have to be taken into consideration in making an award of 
reparation to complainant. 

Section 2 of the act provides in part that it shall be unlawful 
in or in connection with any transaction in interstate commerce for 
a commission merchant, dealer, or broker to fail or refuse truly and 
correctly to account and make full payment promptly in respect 
of any transaction to the person with whom such transaction is had. 
The evidence clearly shows that respondent sold the pears shipped 
by complainant but did not render an account of sales to the com- 
plainant, and by respondent’s own admission contained in the report 
of investigation the net proceeds are owing to complainant but have 
not been paid. Respondent’s conduct was in violation of section 2 
of the act and reparation should be awarded to complainant and 
the facts should be published. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,398.85, with interest thereon 
at 5 percent per annum from September 1, 1943 until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 











1943 PACA DECISIONS HITHERTO UNREPORTED 
(A. D. 1271) 


PACA Doc. No. 4123.* Decided June 4, 1943. 


Dismissal—Failure to Establish Violation of Act—Insufficiency of Evidence to 
Establish Fraud—lInspection Not Made Within Time to Show 
Breach of Warranty 


Where complainant purchased oranges which were inspected at California 
shipping point and, 19 days after arrival at an interstate destination, ua 
part of the oranges showed excessive dryness, resulting in their condem- 
nation, the complaint for damages is dismissed because there was no 
substantial evidence of fraud as alleged, and because the inspection made 
19 days after arrival was too remote. 


Mr. Hans Hanson, of Sioux Falls, South Dakota, for complainant. Mr. G. V. 
Weikert, of Los Angeles, California, for respondent. Miss Rufe D. Ed 
wards, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary, 

PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a, et seq.), instituted by the 
* * * the complainant, seeking reparation from the respondent, 
* * * Tn its formal complaint filed May 7, 1941, and its amended 
complaint filed December 1, 1941, complainant alleges that respond- 
ent, for a fraudulent purpose, misrepresented the quality of a car- 
load of oranges bought by complainant from respondent, and seeks 
reparation for the alleged loss sustained by it in connection there- 
with. 

Respondent filed an answer wherein it denied that it had failed 
to deliver the car of oranges in accordance with the contract entered 
into between the parties, and set up the defense that complainant 
had elected to institute garnishment proceedings in a South Dakota 
court for the recovery of damages alleged to have been sustained. 

A hearing was held in * * *, on November 24, 1942, before an 
examiner, H. P. Dechant. Complainant did not appear at the 
hearing, but filed two depositions which were received in evidence. 
The respondent was represented by G. V. Weikert. 

The undisputed facts as shown by the record are that on Jan- 
uary 14, 1939, complainant purchased from respondent a carload 
of oranges which were diverted to respondent. The terms of the 
sale were “delivered”, payable by sight-draft subject to inspection. 
The freight bill shows that the car was received by complainant on 
January 19, 1939, and contains the notation “Allow Inspection.” 

The first time that complainant reported the unsatisfactory con- 
dition of the oranges was on February 1, 1939, 12 days after its 
acceptance of the car, at which time it advised * * *, broker for 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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respondent, that it had had trouble in the resale of the oranges due 
to dryness. On February 8, 1939, 19 days subsequent to the receipt 
of the car by complainant, 300 boxes of navel oranges labeled “Aurora 
Brand * * *” were inspected by a Federal inspector, at which time 
dryness showed up in approximately half of the stock. At this 
time, complainant informed the inspector that these oranges com- 
prised a part of the car unloaded on January 19, 1939. 

* * *  complainant’s witness, testified that garnishment proceed- 
ings were started in a South Dakota court in reference to the car 
of oranges involved, Complainant failed to show just what occurred 
in this garnishment proceeding. However, the testimony is to the 
effect that it was dropped. 

* * * further testified that on April 18, 1939, the United States 
Marshal confiscated 267 boxes of these. oranges. pursuant to a Fed- 
eral court decree condemning the fruit. 

Complainant claims that respondent fraudulently misrepresented 
the oranges or, in other words, that there was a warranty as to their 
condition upon arrival, which was breached by respondent. Com- 
plainant has submitted no evidence of fraudulent misrepresentation, 
and the only evidence offered by it tending to show that any war- 
ranty was breached as to the condition of the oranges at time of 
their arrival is the Federal inspection certificate dated February 8, 
1939, and the confiscation of the oranges on April 18, 1989. 

It is respondent’s contention that this inspection made 19 days 
after the arrival of the car, and the seizure and condemnation almost 
three months after arrival, cannot be accepted as evidence that the 
oranges were not up to contract requirements upon arrival. 

Prior to the shipment of the oranges from * * *, an inspection 
was made by respondent and it was discovered that the fruit con- 
tained dryness due to frost damage, amounting to 6 to 10%, which 
was within the tolerance of 15% permitted by the California Agri- 
cultural Code. There is no evidence in the record which indicates 
whether the excessive dryness which showed up in the inspection 
of February 8, 1939, took place while the shipment was in transit, 
during the period of unloading from the car to complainant’s ware- 
house, or in complainant’s warehouse itself. 

FINDINGS OF FACT 

1. Complainant is a partnership composed of * * * and * * *, 
whose address is * * *. 

2. Respondent is a corporation whose address is * * *, and 


during all the times mentioned in the complaint was licensed under 
the act. 


y 


3. On January 14, 1939, complainant purchased from respondent 
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a carload of oranges, SFRD 25141, graded “Aurora”, containing 
462 boxes, originating in * * *, on January 8, 1939. The terms of 
the sale were “delivered”, subject to inspection, and the purchase 
price was $1,131.95, which included freight, payable by sight-draft. 

4. Prior to the shipment of the oranges, an inspection was made 
of them by respondent and dryness due to frost damage was dis- 
covered, amounting to 6 to 10% of the fruit, which was well within 
the tolerance of 15% permitted by the Agricultural Code of Cali- 
fornia. 

5. The car was shipped from * * *, to complainant at * * *, where 
it arrived on January 19, 1939. 

6. On February 1, 1939, complainant first complained of the qual- 
ity of the oranges, claiming excessive damage due to dryness. 

7. On February 8, 1939, an inspector of the Federal Inspection 
Service inspected 300 boxes of the shipment, and his inspection 


showed excessive dryness caused by frost damage. 

8. About August 12, 1940, complainant instituted a civil action 
in a South Dakota court to garnish funds in possession of the First 
National Bank and Trust Company, * * *, which complainant as- 
sumed to belong to respondent. The action was subsequently dis- 


missed. 

9 On February 16, 1939, a libel action was filed in the District 
Court of the United States For the District of * * * against 215 
boxes, more or less, of oranges, part of the shipment here involved. 
On April 12, 1939, the court ordered the United States Marshal to 
make disposition of the oranges on the grounds that they were not 
fit for human consumption. 

10. An informal complaint herein was filed on September 7, 1939, 
which was within nine months after January 19, 1939, when the 
alleged cause of action accrued. 


CONCLUSIONS 

Complainant has failed to establish fraud or misrepresentation 
by respondent, or that the oranges did not comply with the con- 
tract upon their arrival at destination. Presumably, complainant 
inspected the oranges prior to acceptance. If it did not do so, com- 
plainant at least had the privilege of inspecting, as thoroughly as 
it desired, the entire contents of the car for the purpose of deter- 
mining whether the fruit contained therein complied with the con- 
tract. 

Since inspection of the oranges by a Federal inspector was not 
made upon their arrival, and was not made for 19 days thereafter, 
the subsequent condemnation of 267 boxes of the oranges did not 
establish their condition at the time-they were delivered to com- 
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Therefore, respondent, has not violated the act, as 


plainant. 
charged, and this proceeding should be dismissed. 


ORDER 
The complaint herein is dismissed, effective 20 days after this date. 
Copies hereof shall be served on the parties by registered mail 


or in person. 


(A, D. 1272) 
PACA Doc. No. 4241.* Decided June 4, 1943. 
Dismissal of Complaint-—Settlement Between Parties 


Where letter from complainant stated that the case had been settled, the 


complaint is dismissed. 

Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Respondent, 
pro se. Mr. Raymond L. Dillman, Examiner. 

Decision by Thomas J, Flavin, Assistant to the Secretary. 


ORDER OF DISMISSAL 
By a letter dated May 4, 1943, complainant stated that this case 
has been settled, and asked that the complaint be dismissed. There- 


fore, the complaint herein is dismissed. 
Ed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.- 


ei all ed ea es 








COURT DECISIONS 


GRANDVIEW Dartry, INc. v. JONES, WAR Foop ADMINISTRATOR, AND CLAUDE R. 
WICKARD, SECRETARY OF AGRICULTURE OF THE UNITED STATES, 61 F. Supp. 
460.* Decided June 11, 1945. 


DISTRICT COURT, E. D. NEW YORK 


Administrative Law—Judicial Review—Market Service Payments 


Administrator’s determination, supported by substantial evidence, that milk 
handler was not entitled to service payments for diversion of milk re- 
ceived at one plant to manufacturing in a neighboring plant also owned 
by handler and connected by sanitary pipe line is conclusive on the re- 
viewing court, 61 F. Supp. 460.** 


Inapplicability of Doctrine of Res Judicata to Decisions of 
Administrative Officers and Boards 


The fact that Secretary of Agriculture allowed milk handler’s claim for 
service payments for diversion of milk during a particular month is not 
res judicata of right to receive similar payments for identical operations 
in subsequent months, where substantial differences between the claims, 
and the records are involved in the previous and present proceedings, 
61 F. Supp. 460.** 


Power of War Food Administrator to Exercise Functions of 
Secretary of Agriculture 


The War Food Administrator was impowered to exercise the functions of 
the Secretary of Agriculture under the Milk Marketing Agree- 
ment Act of 1937 by executive orders issued under authority of the 
First War Powers Act, 61 F. Supp. 460.** 
|460]+ Action by Grandview Dairy, Inc., against Marvin Jones, 

War Food Administrator, and Claude R. Wickard, Secretary of 

Agriculture of the United States, to review administrative determi- 

nations disallowing plaintiff’s claims for service payments under 

Milk Marketing Order No. 27 issued under the Agricultural Mar- 

keting Agreement Act of 1987, § 8c, 7 U.S.C.A. § 608¢e. On motions 

of plaintiff and of defendants for summary judgment. 

Plaintiff’s motion for summary judgment in its favor denied, and 
motion of defendants granted. 

Harry L. Marcus, of Brooklyn, N. Y. (Merbert L. Maltinsky, of 
Brooklyn, N. Y., of counsel), for plaintiff. 

[461]+ Miles F. McDonald, U.S. Atty., and Morris Kh. Siegel, 
Asst. U. S. Atty., both of Brooklyn, N. Y., Leonard O. Carson, 
Regional Atty., United States Department of Agriculture, of Phila- 
delphia, Pa., and A. 7. Radigan, Atty., United States Department 
of Agriculture, of Washington, D. C., for defendants. 

Alger, Pech, Andrew & Rohlfs, of New York City (Arthur J. 
Peck and L. fF, X. Cotignola, both of New York City, of counsel), 
amici curiae for Sheffield Farms Co., Inc., and Purity Creamery 
Products, Inc. 

Moscowirz, District Judge. 


*3 A.D. 335, upheld. 

**Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.——Ed. 

tItalie figures in brackets refer to first word beginning a page in 61 F. Supp. 460. 
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The action is brought pursuant to the provisions of Section 8c 
(15) (A) and (B) of the Agricultural Marketing Agreement Act 
of 1937, as amended, 50 Stat. 246, 7 U.S.C.A. 601 et seq., to review 
administrative determinations made as hereinafter set forth. Juris- 
diction is not disputed and both sides move for summary judgment. 

Pursuant to the terms of the Act, Milk Marketing Order No, 27 
was issued. Section 927.7 (f) of this Order provides for an allow- 
ance or service payment to be made to handlers of milk where it is 
received from producers in one plant, being a receiving station 
which does no manufacturing whatever, and is diverted from there 
and the fluid market to another plant for processing, which latter 
plant receives no milk directly from producers and operates inde- 
pendently of the receiving station. Plaintiff has two plants at 
Webster’s Crossing, approximately fifty feet apart connected by a 
sanitary pipe line, and claims to be entitled to this diversion payment. 

Plaintiffs claim for service payments based upon its diversion 
in June, 1940 of milk received in its plant No. 1 to manufacturing 
in plant No. 2 were disallowed by the Market Administrator, where- 
upon administrative proceedings to review his determination were 
instituted and carried through the entire stage, resulting in a reversal 
and a direction by the Assistant Secretary of Agriculture that the 
claim for the month of June should be paid. ‘This was done and 
the claim for the month of July, 1940 was voluntarily paid there- 
after. This action is to review the disallowance at each stage of the 
administrative proceedings of similar claims for the months of 
August, 1940 through February, 1941. 

Plaintiff makes three contentions: (1) that the findings of fact 
and recommendations of the Presiding Officer and of the Assistant 
to the War Food Administrator were contrary to law, portions of 
the record being cited which differ from the findings made by these 
officers; (2) that the determination relating to the claim for pay- 
ment in June, 1940, involving the same party, the same plant and 
identical operations is res adjudicata in the present proceeding; 
(2) that the delegation of the power of the Secretary of Agriculture 
by executive order to the War Food Administrator was in contra- 
vention of the Act of Congress creating the authority for the mar- 
keting orders and that the proceedings taken by the said War Food 
Administrator are therefore unauthorized and not in accordance 
with law. 


[1,2] (1) In the affidavit submitted on these motions, defendant 
has cited portions of the record which sustain the tindings of the 


Administrator with reference to each of plaintiff's objections. ‘This 
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evidence is substantial. The conclusion which this Court might 
reach upon an original consideration of the conflicting evidence pre- 
sented is immaterial; there is substantial evidence from which the 
Administrator could reach the determinations he made. Section Sc 
(15) (A) and (B) specifically provide that the administrative ruling 
shall be final “if in accordance with law”. The court may consider 
on review only such evidence as was adduced at the administrative 
hearings and will not disturb the ruling if there is any substantial 
evidence to support it. New York State Guernsey Breeders’ Co-op., 
Ine. v. Wickard, 2 Cir., 1944, 141 F.2d 805, cert. den. 323 U.S. 725, 65 
S.Ct. 58, 89 L.Ed. 40; Queensboro Farms Products, Inc. vy. Wickard, 
2 Cir. 1943, 187 F.2d 969; Crull v. Wickard, 6 Cir., 1948, 137 F.2d 
406; Cosgrove v. Wickard, D.C., Mass., 1943, 49 I. Supp. 282; Vogt’s 
Dairies, Inc. v. Wickard, D.C., N.Y., 1942, 45 F. Supp. 94; M. H. 
Renken Dairy Co. v. Wickard, D.C., N.Y., 1942, 45 F. Supp. 232; 
New York State Guernsey Breeders Co-op., Ine. v. Wallace, D.C., 
N. Y., 1939, 28 F. Supp. 590; see also Swayne & Hoyt, Ltd. v. United 
States, (1937) 300 U.S. 297, 304; National Labor Relations Board v. 
Link-Belt Company, (1941) 311 U.S. 584; Gray v. Powell, (1941) 
314 U.S. 402; Board of Trade of Kansas City v. [462|+ United 
States, (1942) 314 U.S. 534; National Labor Relations Board v. 
Nevada Consolidated Copper Corp., (1942) 316 U.S. 105; Wilming- 
ton Trust Co. v. Helvering, (1942) 316 U.S. 164. 

The opinions of the Presiding Officer and of the Assistant to the 
War Food Administrator indicate a detailed examination and care- 
ful consideration of the evidence presented and the weight to be 
accorded to it and there is an ample and rational basis in law and 
fact for the rulings made. 

(2) The applicability of the doctrine of res adjudicata to admin- 
istrative determinations is a question which has not yet received 
much judicial consideration. The Administrator considered the mat- 
ter fully and cited reasons and authority for his conclusion that it 
did not apply in this proceeding. Jn re Grandview Dairy, Inc., 
3 A.D. 325, 354 (1944). 

Since administrative officers and boards are usually charged with 
administering a statute as they deem it most justly to apply in indi- 
vidual cases, they should not be hampered by prior determinations 
estopping them from settling the immediate matter in the manner 
best suited to all parties. As long as their determination is in ac- 
cordance with law, they may find in a particular case differently 
than they did before. See Section 183, Federal Administrative Law, 
KF. Trobridge von Baur (1942) Zhe Judicial Function in Federal 
Administrative Agencies by Chamberlain, Dowling & Hays, p. 62; 
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Federal Trade Commission v. Raladam Co., 316 U.S. 149, 62 S.Ct. 
966. 

[3,4] Res adjudicata does not apply to the decisions of admin- 
istrative officers and boards. In any event, the Administrator found 
that the record in this proceeding was more complete and disclosed 
many facts not available to the first tribunal and that the second 
proceeding involved a different claim. for a different period of time 
than the first.' This being so, it is obvious that res adjudicata 
would not control here even if the doctrine were applicable to ad- 
ministrative proceedings in general. 

[5] (8) The functions of the Secretary of Agriculture under the 
Milk Marketing Agreement Act of 1937 were duly transferred to 
the War Food Administrator by Executive Order No. 9280 (7 F.R. 
10179), Executive Order No, 9322 (8 F.R. 3807), Executive Order 
No. 9334 (8 F.R. 5423), and Executive Order No. 9892 (8 F.R. 
14783), which Executive Orders were issued under the authority of 
the First War Powers Act, 1941 (50 U.S.C. 1940 ed. App. 601-605), 
which clearly permits the redistribution of functions and powers 
among various administrative tribunals by executive orders. 

The motion of the plaintiff for summary judgment in its favor 
is denied and that of defendant is granted. 

Settle order on notice. 


It also appears that in another prior proceeding it had been determined that the plaintiff 
operated but one plant and thus would not be entitled to the payments claimed. In the Matter 
of Grandview Dairy, Inc. and Arkport Dairies, Inec., 1 A.D. 133. 











INDEX-DIGEST OF AGRICULTURE DECISIONS 


JUNE 1946 
COMMODITY EXCHANGE ACT 


A.D. 


TRADING PRIVILEGES No. 
Contract Markets Directed to Refuse 
For violating the daily trading limit for rye futures on the 
Chicago Board of Trade, all contract markets are di- 
rected to refuse as to one respondent all trading privi- 
leges thereon for a period of five days__.----------~-- 1243 


VIOLATION OF Acr 
meoecoine adaliy trading timit .....<-.2..22s-2s5---cecenacs= TAS 


PACKERS AND STOCKYARDS ACT, 1921 
CONSENT ORDER 
Continuation of provisions of prior order_----------- 1251:447; 1253 
Effective date of prior order postponed until further order__-_ 1250 
Extension and modification of provisions of prior order re- 
iene 0 ted) ind “CNArees. .. 65s =~ a oat eek 1249 


DISMISSAL 
Failure to Sustain Burden of Proof 
Since complainant’s evidence failed to establish that his cat- 
tle had not been sold for the fair market value, the com- 
plaint against respondent is hereby dismissed _--------- 1244 


Settlement Between Parties 
Where complainant, by letter, informed the Department 
that it had settled the matter satisfactorily with the re- 
spondent, the complaint for reparation is hereby dis- 
URN cro ee ee i te 1248 


EVIDENCE 
Failure to sustain burden of proof that cattle were worth more 
tian they were. sold for -..<.... +. sccc220ce.e pte 1244 


RATES AND CHARGES 
Amendment of Rate Schedule 
Respondents granted permission to amend their tariff by 
deletion of a note thereto which caused a difference of 
Gio BH 10 Ais WRORNENe: oo oos wg eos ee ec acces 1252 


Continuation of, Now in Effect 
In accordance with the requests and recommendations of 
the parties, the rates now in effect are continued in effect 
through December 1946, except as stated herein, and re- 
spondents shall publish and file such amendments to its 
tariff as will put into effect the provisions contemplated 
[ETN NT on ee die tana bend Saw teeemeecensecetoues 1257 


Rates now in effect ordered to be continued until appro- 
priate action can be taken on petition for modification 
of temporary rates and extension of present rates which 
are due to terminate on June 30, 1946.___.__..___________ 1256 
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JUNE 1946 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


RATES AND CHARGES—Continued = Page 
Continuation of Provisions of Prior Order 
Provisions of the order of December 26, 1944, are hereby 
continued in effect to and including December 31, 1946, ~ 
unless this order shall be modified before that date___-- 1255 148 
Provisions of the order of November 23, 1945 are hereby 
continued in effect to and including August 29, 1946, un- 
less extended or modified by a subsequent order_-__--- 1251 146 
Denial of Request for Postponement of Effective Date of Prior 
Order 
Since respondent’s request for a 60 day postponement of 
the effective date of the prior order seems inconsistent 
with the request of other counsel for the same parties 
and since this proceeding is completed, there is no occa- 
sion for study of the record by the newly-retained asso- 
ciate counsel, and therefore, the request for postpone- 
WRGINE: Tie CUR ame he ee 1246 441 
Extension and Modification of Provisions Relating to 
Provisions of the order of July 29, 1941 modified and ex- 
fontied: to. dune. $0: 1987 5. oe ee oe 1249 443 
Extension of Effective Date for 
The effective date for the rates prescribed by the order of 
May 9 is hereby extended to June 15, 1946, and the im- 
pounding of funds referred to in that order shall continue 
tareueh June: 16 9040: 33 ee ee 1245 440 
Extension of Effective Date for Rates Prescribed in Prior 
Order 
Since the parties to this proceeding have agreed to the re- 
quested extension, the motion for a further extension is 
granted and the effective date for the rates prescribed 
in the order of May 9 is extended to July 1, 1946, and 
the prescribed impounding of funds referred to in that 
order shall continue through June 30, 1946__.-----____ 1247 442 
Modification of 
Rates and charges now in effect are modified and as modi- 
fied are continued in effect to and including June 30, 
1947, provided respondents continue to file the reports 
required under prior orders entered herein_-_- ..-. 1258 154 


Modification of Prior Order as to 
The order of May 9, 1946, is modified to permit certain in- 
creases in rates to become effective July 1, 1946, to com- 
pensate the stockyard company for increased costs due 
to wage adjustments. Impounding under the provisions 
of the stipulation of January 4, 1944, is terminated and 
the stockyard company is ordered to impound in the fu- 
ture only such monies as are received from the dealers 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


RATES AND CHARGES—Continued 
Modification of Prior Order as to—Continued 
and traders pending possible court action to test the 
validity of the order of May 9, 1946 


Postponement of Effective Date of Prior Order 
Effective date of order of May 20, 1946 ordered postponed 
provided respondent puts into effect certain rates appli- 
cable to resales and files a petition requesting modifica- 
tion of the above order 


Provisions of Prior Orders Relating to, Continued 
Provisions of prior orders are continued in effect to and 
including December 31, 1946, unless hereinafter extended 
or modified by a subsequent order_-------------------- 1254 


SUPPLEMENTAL CONSENT ORDER 
Modification and continuation of temporary rates and charges__ 1258 
Present rates continued pending petition for modification__-- 1256 
Provisions of prior orders relating to rates and charges con- 
tinued 1254 


SUPPLEMENTAL ORDER 
Extension of effective date for rates 
Impounding of funds 
Modification of prior order as to rates and charges____------ 
Motion for further extension of effective date for rates pre- 
scribed in prior order granted 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ADMINISTRATIVE LAW 
Determination of constitutionality of act by administrative 
body 


ACCEPTANCE 
Diversion of Commodity by Buyer as Constituting 
Although diversion of commodity by buyer amounts to an 
acceptance, the buyer may claim damages for breach of 
warranty if the seller was notified of the breach within 
a reasonable time 


CALIFORNIA STATUTE OF FRAUDS 
Agent’s authority required to be in writing under 


CONSTITUTIONAL LAW 
Determination of Constitutionality of Act by Administrative 
Body . 

Where receiver of oranges without agreement as to price 
urged at the hearing that complainant’s action under 
the act to recover price allegedly agreed upon, violated 
Fifth amendment to the Federal Constitution because 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


CONSTITUTIONAL LAW—Continued 
‘Determination of Constitutionality of Act by Administrative 
Body-—Continued 
procedure did not constitute due process, and also vio- 
lated the Seventh amendment because the right to jury 
trial was not preserved, held that it is not the function 
of an administrative body to pass upon the constitution- 
ality of a statute under which it acts-..._...--.------- 


CONSTRUCTIVE ACCEPTANCE 
Unlawful Rejection 
Where buyer of tomatoes did not reject for cause within 24 
hours after being notified of arrival of car at destina- 
tion, such failure to reject held to constitute a construc- 
tive acceptance and the buyer’s failure to take possession 
of shipment constitutes a rejection thereof without rea- 


TS GI isis si ee cece enna lle ee 


CONTRACTS 
Breach of 
Where in the sale of tomatoes the contract called for 
“initial ice at shipping point”, it was not complied with 
by ice supplied at a point 60 miles from shipping point—- 


CustoM AND USAGE 
Broker may sign memorandum under oral authority__---~---- 


DAMAGES 
Nominal damages awarded because of negligence in making 


DISMISSAL 
Breach of Implied Warranty of Suitable Shipping Condition 
Where complainant sold to respondent a carload of potatoes 
f.o.b. and respondent's purchaser in accounting to respond- 
ent deducted for potatoes claimed frozen, it is held that 
since respondent paid to complainant the agreed pur- 
chase price less the amount deducted by respondent's 
purchaser, and the evidence shows the potatoes were 
frozen at shipping point in breach of the implied war- 
ranty of suitable shipping condition, the complaint should 
ie COIN is re enw atoms eee widened 


Failure to Comply with California Statute of Frauds 
Where complainant allegedly contracted to purchase garlic 
through respondent's broker and respondent denied the 
contract and refused to deliver, it is held that since the 
broker’s authority to sell for respondent was not in writ- 
ing as required by the California Statute, the complaint 
should be dismissed aie oar acts 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL—Continued pi 
Failure to Establish 
Where complainant purchased oranges which were inspected 
at California shipping point and, 19 days after arrival at 
an interstate destination, a part of the oranges showed 
excessive dryness, resulting in their condemnation, the 
complaint for damages is dismissed because there was 
no substantial evidence of fraud as alleged, and because 
the inspection made 19 days after arrival was too re- 
RN oe Bg oe Leone kaa oe ee 
Settlement Between Parties 
The parties to this proceeding having satisfactorily settled 
the claim for reparation, the complaint is dismissed_--_ 1269 
Where letter from complainant stated that the case had 
been settled, the complaint is dismissed___~--_-~-~_- caus, eae 
DIVERSITY OF CITIZENSHIP 
Jurisdiction of Secretary not dependent upon__-_---- prided Mae 
EVIDENCE 
Effect of Mere Attachment of Exhibits to Complaint 
Where in a hearing under the act complainant offered the 
complaint and exhibits thereto attached for the purpose 
of “making them a part of the record” but put in no 
evidence to support claim for damages, held, that exam- 
iner’s receipt of them in evidence as a pleading and not 
BRSbTOOL WHE MUTOUET 062. oo e cones ines san sake ecke wa 1267 
Facts showing 
potatoes were frozen at shipping point__-_--.--.---------- 1261 
insumciency of, to establish fraud —...........-..=+- ik ca 
Insufficient proof of loss ---- is at thts nasa e sae eee 
FAILURE TO DELIVER 
Not Without Reasonable Cause 
Where complainant sold a carload of potatoes on a delivered 
price basis and sent delivery order and draft through 
bank but draft did not arrive at designated bank at 
destination in time, delay being caused by transmitting 
bank or in the mail, it is held that complainant’s failure 
to deliver was not without reasonable cause___-_------- 1263 


INSPECTION 


Effect of, not made within proper time after arrival of com- 
modity A 1271 
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JUNE 1946 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 


JURISDICTION OF SECRETARY 
not Dependent Upon the Amount Involved or Diversity of 
Citizenship 
Where complainant as agent for the owner of a carload of 
oranges sought payment from respondent, the receiver 
thereof at destination, and respondent contended that 
whereas the dispute is not between citizens of different 
states, and the amount involved is not in excess of $3,000, 
the Secretary is without jurisdiction to determine the 
matter, it is held that the act applies to transactions 
in interstate commerce and jurisdiction of the Secretary 
is not dependent upon the amount in controversy or di- 
versity of citizenshio: ...o5 5255 owe ccc ccccsadadauncs EOOn ae 


LICENSES 
Denial of Application for 

Applicant’s rejection without reasonable cause of two car- 
loads of produce and his false and misleading statements 
made for the purpose of inducing the shipment of another 
carload of produce constitute practices prohibited by the 
act, warranting the denial of an application for a license, 
and such practices engaged in by the applicant more 
than two years before the hearing on his application for 
a license, held not barred from consideration____--.__.. 1266 491 


e 
Revocation of 
Where a licensee under the act purchased perishable agri- 
cultural commodities from different sellers on several 
occasions, and failed to pay in full the prices agreed to 
be paid, and after being served with a complaint calling 
for disciplinary action, answered alleging that mem 
bers of respondent partnership had been adjudged bank- 
rupts, admitted part of the complaint, and also con- 
sented to the issuance of an order revoking its license 
and to publication of the facts, respondent's license is 
WONONOER. co csccntsncciews see eg lees ares 1259 456 


LIMITATION PERIOD 
Prohibited practices under the act for more than two years be- 
fore hearing on application for license not barred from 
1266 49: 


consideration —§..<.<. <<... : : ais uaa ican ol arabes 


PRACTICE AND PLEADING 
Issue Not Raised by Answer Not Considered 
Where buyer of tomatoes contended that they were not waxed 
as required by contract but such defense was not pleaded 
in the answer, the issue was not considered because 
WOR SHINE: ees cnassiedeeteas ssa soes Adis srs oa sdb Sa ee maa ara 1265 483 
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No. Page 


REJECTION OF COMMODITY 
Not Without Reasonable Cause 

Where a buyer of a carload of potatoes on a delivered price 
basis received notice from the carrier of arrival of ship- 
ment at destination but draft drawn by seller was de- 
layed in the mail or by the transmitting bank and did 
not reach designated bank, and buyer could not get pos- 
session of the potatoes for several days and then only 
by paying demurrage, which he declined to do, it is held 
that rejection by buyer of the commodity was not with- 
out reasonable cause 


REPARATION 
Breach of Contract 

Where buyer of tomatoes gave instructions for protective ser- 
vice during transit but seller, without notice to buyer, 
added instructions for standard ventilation of car on ar- 
rival at destination, such failure to reject held to be 
breach of contract by seller which gave buyer the right 
to rescind contract and reject tomatoes or accept ship- 
ment and assert claim for damages based on seller’s 
breach of contract 


Failure to Account 
Where respondent as agent sold at auction carloads of pears 
shipped by complainant and respondent failed to render 
account sales to complainant and to pay over the pro- 
ceeds, complainant is entitled to an award of reparation 
for the net proceeds less the commission due respondent 


for its services 1270 


Failure to Make Full Payment Promptly 
Buyers of potatoes who refused to accept them due to de- 
lay in securing possession but who, at the request of the 
seller, subsequently handled the shipment for the best 
advantage, held not to have made “full payment prompt- 
ly” of the net proceeds 


Failure to Pay Balance of Purchase Price 
Respondent's failure to make full and prompt payment for 
a truckload of tomatoes purchased by him after his 
personal inspection of the tomatoes at complainant's plat- 
form constitutes a violation of the act and entitles com- 
plainant to an award of reparation for the balance of the 
REDD (et ee ee ane ean Beeo ne meee aaa ae 1262 
Failure to Pay Purchase Price 
Where complainant sold watermelons to respondent who 
accepted them upon arrival, failure of respondent to pay 
for the melons entitles complainant to an award of 
reparation for the purchase price 1268 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
REPARATION—Continued _ ‘ena 
Failure to Pay Reasonable Value 
Where complainant as agent for the owner of a carload of 
oranges diverted it to respondent who, after inspection 
of the oranges at destination was to agree with com- 
plainant on the price but no price was agreed to, never- 
theless complainant paid the freight, filed a claim for 
damages with the railroad carrier, sold the oranges, and 
tendered the net proceeds of sale to complainant, plus 
an amount paid by the carrier on the damage claim, 
which complainant declined to accept, it is held: (1) re- 
spondent having accepted and received the oranges with- 
out an agreement as to price was obligated to pay their 
reasonable value, (2) the net proceeds on resale, plus 
the net amount received from the carrier for damages 
to the shipment, constituted evidence of reasonable mar- 
ket value of the oranges 


Refusal to Accept Delivery 
Where complainant delivered a carload of potatoes which 
met contract requirements but respondent refused to ac- 
cept delivery and complainant stored the potatoes for 


approximately eight months before attempting to resell 
them, the resale was not made promptly and nominal 
damages only are awarded complainant 


REPARATION FOR- 
Breach of contract 
Failure to account and pay proceeds from consignments---- 
Failure to make full payment promptly 
Failure to pay— 
balance of purchase price 
purchase price 


RESALE 
Expense Items on, Considered Proper 
Where buyer rejected tomatoes at original destination and 
seller forwarded them to another market for resale, items 
of expense on resale were considered and approved-_-_-_- 


Reshipment and. Sale of Rejected Commodity Justified 
Where seller of rejected tomatoes forwarded them for re- 
sale on another market due to excessive stocks at orig- 
inal destination market, held that seller acted with due 
diligence and for the purpose of receiving the best re- 
sale price obtainable ~_-------- Sic cncl eam cai taceacceerae ee 
REVOCATION 
License revoked on basis of admissions and consent 
censee 
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SALES 
Receiver of commodity without agreement as to price required 
to pay its reasonable value ___-_ 1267 498 


STATUTE OF FRAUDS 
Custom for Broker to Sign Memorandum under Oral Authority 
as Satisfying 
It is the usual custom throughout the produce trade for a 
broker to act for both seller and buyer in negotiating 
sales, and, except in those places where the law is spe- 
cifically contra, the signing of a memorandum by a broker 
under oral authority is sufficient evidence of the con- 
tract of purchase and sale to satisfy the Statute of 
Frauds 


VIOLATION OF ACT 

Failure to account and pay proceeds from consignments- _- 1270 
Failure to make full payment promptly_____.----_---------. 1263 
Failure to pay 


balance of purchase price —-_- aed Saale Sa 1262 
purchase price ---- eee eee oe _. 1368 


WARRANTY 
Notice by buyer of breach as : sess ee .. 1261 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE LAW 

Inapplicability of Doctrine of Res Judicata 
The fact that Secretary of Agriculture allowed milk handler’s 
claim for service payments for diversion of milk during a par- 

ticular month is not res judicata of right to receive similar 
payments for identical operations in subsequent months, where 
substantial differences between the claims, and the records are 

involved in the previous and present proceedings, 61 F. Supp. 

ees ees = be 


Judicial Review 
Administrator’s determination, supported by substantial evidence, 
that milk handler was not entitled ‘to service payments for 
diversion of milk received at one plant to manufacturing in 
a neighboring plant also owned by handler and connected by 
sanitary pipe line is conclusive on the reviewing court, 61 
F. Supp. 460 z Se ee 


AGRICULTURAL MARKETING AGREEMENT ACT oF 1957 
Exercise of functions under, by War Food Administrator under 
executive orders, 61 F. Supp. 460 3 ses 


COURTS 


Judicial review of right to market service payments, 61 F. Supp. 460. 


First Wark Powers ActT 
Power of War Food Administrator to exercise functions of Secre- 
tary of Agriculture by virtue of executive orders issued under, 

61 F. Supp. 460 


RES JUDICATA 
Inapplicability of doctrine to decisions of administrative officers and 
boards, 61 F. Supp. 460 —- ateateaena 


SECRETARY OF AGRICULTURE 
Powers of, exercised by War Food Administrator under executive 
orders, 61 F. Supp. 460 


War Foop ADMINISTRATOR 
Power of, to Exercise Functions of Secretary of Agriculture 
The War Food Administrator was impowered to exercise the 
functions of the Secretary of Agriculture under the Milk 
Marketing Agreement Act of 1937 by executive orders issued 
under authority of the First War Powers Act, 61 F. Supp. 460_ 


52 





